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THE: natural way of learning all arts Af 
1 and ſciences is, to know. firſt the A 
terms uſed in them, and the. principles up: 
Jon which they are founded, with the ori- 
Igins of the one, and the reaſons of the « os 
ther. A collection of theſe terms and prin- 

ci ;ples 3 is in law called [n/tjzutions: and the 
natural and eaſy way of writing theſe is, 
dy going from the firſt principle to a ſe- 
:ond, and from that to a third; the a 
mired method of Euclid in his Femme 
though much neglected by all who e 
ritten Inſtitutions of law; in which not 
1 ay many things unneceſſary are inlered,” 


"7 


1 


ter of Reſtitutions; and many things are 
| taught in the firſt book, which cannot be 
ö . underſtood till the fourth be read. 
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ons, treat ed of nothing ſave terms and 


troverted: in all which I have proceeded, 
building always one principle upon ano- 
ther, and expreſſing every thing in thi 
terms of the Civil Law, or in the ſtyle o 
Fe ours reſpectively: ſo that if any man un- 
derſtand fully this little book, natural rea- 

ſion and thinking will eaſily ſupply much] y 
of what is diffuſed through our many vo- if 
lumes of treatiſes and deciſions ; whereas , 


nas almoſt all the third book of f Juſtinfan 's 15 


es, the differences betwixt the Sa- 1 
biniani and Proculiani, &c. but many fun- | 
damental titles are omitted, as all the mat- 


— 


T have therefore, in theſe my Inſtituti- 


principles, leaving out nothing that is ne- 
ceſſary, and inſerting nothing that is con- 


_the ſtudying thoſe would not in many years| 
Se a true idea of our law, and does ra- 
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| ber difirac 5 inc And 1 bad 1 — 
ten obſerved, that more lawyers are igho- Þ 
rant for not underſtanding the firſt prin- 
ciples, than for not having read many Þq 
books; as it is not much riding, but riding 3 
| in the Boch road, which e a man o 
his lodging ſoon and ſecurely. © 


My Lord, "Tos obſerved very juſtly t o 

me, that Inſtitutions are a grammar: and 
therefore (which is a great encouragement 
to all readers of Inſtitutions) they who _ 
_ underſtand the Inſtitutions of any one na- 
tion, will ſoon learn the law of any other: : a 
for tho? terms, forms and cuſtoms differ, 
yet the great principles of juſtice and equi- 4 
ty are the ſame in all nations. I fend mine 
therefore to Vour Lordſhip, not becauſe 
you need them, but that Lou may judge 
if my Inſtitutions will be able to juſtifſß 
Your parallel. Nor find I greater reafon * 
s{ for changing my patron i in this ſecond edi- 5 
oh” | 
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5 OF. the divi fon of right”, and the ſeveral 
- aways by which a right 7, may be acquired, 8 Fi; 

u. Of the difference betwixt heritable and 
 _" moveable rights, © LY 

n. Of the conflitution of Keritabh rights Ul 
charters and ſafines, _ | 570 5 
3 of the ſeveral kinds of holding, 1 79 
| V. Of the caſualities due to the ſuperior, 83 
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» Of the difelution o or extinction of obliga- 

tons, F * 193 
V. Of afſgnations, _ . rr; 97 
VI. Of arreſtments and 7 25 20 %t᷑ 
1 VII. Of preſcriptions, 8 206 * 4 
VII. Of ſucceſſion in heritable rights, „ 
IX. Of ſucceſſon in movcables, > 4. .:. co. 4 887- 
. Of laſt heirs, agg baſtards, | - 1 


BOOK IV. 


NF aw, „„ 
BET II. Of probation, 
III. Of ſentences and their execution, 


IV. Tr crimes, 


* 


LAW of 5007. 


5 BOOK FIRST! in : 
— — — —— ¶ ö¶ 
4.257 2.2010 PELE 1 LP IN0a 18 
: * SEE WS. 6 T 118 VII. 3 
. ee ee 
1. FUSTICE 7s a cenſtani and ferpetu- Juſtice, 
5 al will and inclination 10 give e- 
1 . 4100 
| very man what is due to im. . 


2, Lam is the, ſeenee which reacheth Law 
us to do juſtice. © e 


N 
= "4 6 
ho 


23. This law, ina large acceptation, i is Di ion 
divided, into the law of nature, law ofna- of law. 
tions, and the civil and municipal law of 
each particular country, 

„„ 4. The 


Law or 
+ gn 


- Of ws In general. = Book 1. 
4. The law of nature comprehends + * 


thoſe dictates which nature hath taught 
all living creatures; inſtances whereof 
are ſelf-defence, education of children; 
and, generally, all thoſe common prin- 
ciples which are common to man and 


beaſts: and this i is rather innate inſtin& 


z. 


than poſitive law. 
5. The law of nations is peculiar to 


Mankind only, dictated by right reaſon, 
and is divided into the original and pri- 


mary law of nature, that flows from the 
firſt and pureſt principles of right reaſon ; 


ſuch as, reverence to GOD, reſpect to 


our country and parents ; and the ſecon- 


| Gary and conſequential law of nature, 
_ conſiſting of theſe general concluſions in 
Which, ordinarily, all nations agree, and 
Which they draw, by way of neceſſary 
conſequence, from thoſe firſt principles : 


and under this part of the law of nati- 
ons are comprehended, the obligations 


ariſing from promiſes or contracts, the 


liberties of commerce, the ranſoming of 


5 priſoners, ſecurity of ambaſſadors, and 
"PS like, 


Tit it. 5 of E in ener. 


6. Civil, or Municipal, laws, are the 
particular faws ahd cuſtoms of every na- 


tion, or people, who are under one ſo- 
vereign power. | 5 | 


7. The Romans having ſtudied, with 
great exactneſs, the principles of equity 
and juſtice, their emperor Juſtinian 


did cauſe digeſt all their laws into one 
body, which is now called, By moſt po- 


lite nations, (for its excellency) the Civil 
Law : and as this Civil Law is much re- 
ſpeed generally, ſo it has great inffuence 
in Scotland, except where our own ex- 
prefs laws or cuſtoms have receded from 
it f. And by the Common Law in our 
acts of parliament, is meant the 0 Ci. 
vil Law of the Romans. ; 

8. The popes of Rome, in imitation 25 
the Civil Law, made a body of law of 
their own; which, becaufe eccleſiaſtic 
laws are called canons, was called the 
*. Canon Law: and though it has here 


no poſitive authority, eſpecially ſince 


the reformation, as being compiled by 


private perſons, at the deſire of the 


ps yet our eccleſiaſtic rights. were 
A2 ſettled 


* 


5 4 
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Munict- 
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ſettled thereby Wees he * rmation : - 
and becauſe many things in that l- 
were founded upon material juſtice, and 
exactly calculated for all church · men, 
therefore that law is yet much reſpected 
among us, eſpecially in what relates to 

conſcience and eccleſiaſtie rights. 5 


1 9. Our Municipal Law of Scotland 


of Scot- 1 made up partly of our written, and 


land. 


Ags of 
patlia- 

| ment. 

Ads of 
ſederunt. 

s Parl. 
1540. 

C. 93. 


partly of our unwritten law, Our writ- 
ten law comprehends, firſt, Our ſtatu- 
tory law, which conſiſts of our ſtatutes, 
or acts of parliament. 2do, The acts 
of ſederunt, which are ſtatutes made by 
the lords of ſeſſion, by virtue of a par- 


ticular act of parliament *, impowering 


them to make ſuch conſtitutions as they 
ſhall think fit, for ordering the proce- 
dure and forms of adminiſtrating ju-, 
ſticez and theſe are called acts of ſede- 


runt, becauſe they are made by the lords 


Regiam 


majeſta- 


ſitting in judgment; but are not proper- 
ly laws, the legiſlative power being the 
king's prerogative, 37, The books 


of Regiam Majeſtatem, which are gene- 


_ looked upon as a part of our law, 
which, 
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which, with the Leges Burgorum, and 


the other tractates, joined by Seen to 
them, are called, The old books of our 
Law, by many expreſs acts of parlia- 
ment *; though the books of Regiam. 


Majeſiatem were originally but.the works 
of a private lawyer, writing by way of 
inſtitution, and are now very e ab- 
gated by cuſtom. 

10. Our unwritten law contipteide the 
conſtant tract of deciſions paſſed. by the 
lords of ſeſſion, which is conſidered as 
law, the lords reſpecting very much their 
own deciſions; and though they may, 
yet they uſe not to recede from them, 
except upon grave conſiderations. 2do, 
Our antient cuſtoms make up a. part of 
our unwritten law, which have been 
univerſally received among us ;. the ta- 
cite confent of king and people operat- 


ing as much in theſe, as their expreſs con- 
courſe does in making laws. And ſuch 
is theforce of cuſtom or conſuetude, that 


if a ſtatute, after long ſtanding, has ne- 
ver been in obſervance, or having been, 
* in deſuetude; conſuetude pre- 

E A 3 Vauails. 


*- Part, 
1425. 
g. 54. 
Parl. 
1487. 
e. 118 


Unwrit- 
ten law, 


25 


Correc- 
en, 


4 


"Of laws in general. Book I. 


vails over the ſtatute, till it be renewed 


either by a ſucceeding parliament, or by 
a, proclamation from the council: for 


though the. council cannot make laws, 


yet they may revive them. 10 


11. Some laws are called declaratory, 
becauſe they do not introduce any new 
law, but declare what formerly was law; 
and theſe may look backward, (that is to 
ſay) caſes even prior to the ſtatute muſt 
be regulated by them ; though, general- 


ly, laws look forward, and regulate only 


future caſes. | 
12. Laws ſhould command, not per- 


ſuade ; and though the rubric (or title) 


and narrative of the ſtatute may direct a 


doubting judge, yet, if the ſtatutory . 


words be clear, they ſhould be followed 
in all caſes. - 


13. All laws ſhould be ſo interpreted 
as to evite abſurdities, and as may beſt 


agree with the mind of the legiſlature, 


and analogy, or general deſign of the 


Common Law. 
14. Correctory laws (lo we call theſe 


which abrogate « or reſtrict former laws). 
ate 


1. H Aving reſolved to follow Juſtini- 


> Bs we 8 © 


I be actions whereby theſe rights are pur- 
ſued ;, which anfwers to the aig 


Tit. 1. of jag in general. 


are to be ſtrictly interpreted; for we 
ſhould recede as little as can be from re- 
ceived laws. 
15. Favourable laws are to be exten- 
ded-; and the parity of reaſon often, pre- 
walls with our judges to extend laws to 
caſes that are founded on the ſame rea- 
ſon with what i is expreſiy determined by 
the ſtatute, 


T1 TL co Eo 
- Of juriſdiction and judges in general. 


| an's method, (to the end there ; 
may be as little difference found betwixt 
the Civil Law and ours as is poſſible, and 
that the reader may not be diſtracted by 
different methods) I do reſolve, firſt, 
To lay down what concerns the perſons _ 
of whom the law treats; 249, What = 
concerns the things themſelves treated 2 
of, ſuch as rights, obligations, etc. 31o, 


objecta. juris, vi. Perſone, res, et acti- Obi m 
nes. 2. The > , 


q 
Perſons. 
Civil and 


eccleſt- 
ſlic. 


* Parl. 
1661. 
c. 2. 
Parl. 
1681. 
C. 18. 


Juriſdic- 
tion cu- 
mulative 
And pri · 
vative. 


"Of Juriſiction and Bock 1. 

2. The perſons treated of in law, are 
either civil or eccleſiaſtic, the chief of 
both which, in a legal ſenſe, are judges, 
with whom we ſhall begin: and, for the 
better underſtanding of their office, it is 
fit to know, That juriſdliction is a power 
granted to a magiſtrate to cgnoſce upon, 


and determine in cauſes, and to put the 


ſentence or decreet in execution, in ſuch- 
manner as either his commiſſion, law, or 
practice does allow. | 

3. All juriſdiction flows originally 
from the king *, ſo that none have pow- 
er to make deputes, except it be con- 
tained in their commiſſion: and if a de- 
pute appoint any under him, that ſub. 
depute is called, properly, a ſubſtitute; 

and every judge is anſwerable for the 
malverſation of his depute. 

4. Juriſdiction is either cumulative or 
privative. Cumulative juriſdiction is, 
when two judges have power to judge 
the ſame thing; and generally, it is to- 
be remembered, that the king is never 
ſo denuded, but that he retains an inhe- 
rent power to make other judges, with 

the 


S 
: C 


Tit. 2 judges in general. 9 
the ſame power that he gave in former 
commiſſions ; and thus he may ere& * Parl. 


lands, into a regality, within the bounds of 3 


an heretable ſheriff-ſhip, and burghs roy- 
al within the bounds of a regality; and 
theſe bounds, within which a judge may 
exerce his juriſdiction, is called his terri- 
tory; fo that, if any judge exerciſe ju - 
riſdiction without his territory, his ſen- 
or cence is null: and, among thoſe who 
have a cumulative juriſdiction, he who 
ly- F firſt cites can only judge, and this is cal- 
. F led jus preventionis. 
ne 5. Privative juriſdiction is, when one 
e- judge has the ſole power of judging, ex- 
b. JF ccluſive of all others; ſuch power have 
„ ble lords of ſeſſion in judging declarators 
1e- F of property, actions of proving the tenor, 
7 cefſiones bonorum, &c. 
r EC 6. Juriſdiction is founded to any judge, 
„ # either becauſe the defender dwells within 
his territory, which is called Sortiri fo- 
% rum ratione domicilii : or, ade, Becauſe 
T 3 the crime was committed within his ter- 
" F ritory, which is called Ratione delicti: 
or, 3tio, If the perſon purſued have any 
8 immoveable 


440 Of juriſdiftion and Book I. 
immoveable eſtate within his territory, 
though he live not within the ſame, nge 
may be purſued by an action to affect 
that eſtate, which is called, Sortiri para 


ratione rei ſite. _ 

Proto- 5. A juriſdiction is fad to be proro- 
ii. gate, when a perſon, not otherwiſe ſub- 
on. ject, ſubmits himſelf to it, as when he 
| compcars before an incompetent Judge, 
and propones defences. : 

8. All judges, with us, muſt, take the 
Doch of allegiance * and the teſt f, where- 
by they ſwear, to maintain the govern- 
ment of church and ſtate, as it is now e- 
ſtabliſned; and an oath de fideli admini- 
ſiratione, before they exerce their office: 
and no excommunicate perſon, nor re- 


bel againſt the government, can judge - | 


i 
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"3 "MN 
by our law. 1 
Advoca- 9. If a perſon be purſued before a F 


"a3 buf judge, who is not competent, he may I | 
complain to the lords of ſeſſion, and 
they will grant letters of advocation, 
whereby they advocate, that is to ſay, call 
that cauſe from the incompetent judge to 
theraſelyes; and if, after the letters of 
2 i advocation 


3 ſuch as the parliament, privy council, 
lords of ſeſſion, the criminal court, and 
exchequer. Inferior judges are ſuch 


* 5 mt 
8 : 
* * 


Tina) + Jukel in KEY 
* advocation'are-intithatad to that ade 


he yet proceed, his decreet will be null, > 


as given /preto mandato. . 


10. Juriſdiftion is either ſupreme, in- 


F ferior, or mixed. Theſe courts are pro- 
1 perly called ſupreme, from whom there 


is no appeal to any higher judicatory, 


+ 


whoſe decreets and ſentences are liable 
to the review of the ſupreme courts, as 


ſheriffs, ſtewards, lords of regality, infe- 


rior admirals and commiſſars, magiſtrates 


of burghs royal, barons, and juſtices of 


peace. Mixed juriſdiction participates 


of the nature both of the ſupreme and 
inferior courts: ſuch a juriſdiction have 


the high admiral, and commiſſars of E- 


3 dinburgh - both which are in fo far ſu- 
preme, that maritime affairs, and confir- 
mations of teſtaments, muſt come in, 
and be tabled, before the high admiral, 
1 and commiſſars of Edinburgh A in the 
firſt inſtance ; as alſo, they both can re- 
duce the decrees. of inferior ads 


and 


*,Parl, 
1594 
c. 212. 
n. 2+ 


+ Parl. 
1681. 
d. 13. 


Privilege 
of the 
college of 
Juſtice. 


„ parl. 
1663. 
C. 9. 


cauſe to themſelves, 


and commiſſars : but, ſeeing their de- 
creets are ſubject to the review of the 
lords of ſeſſion, — are, in ſo far, infe · 
rior courts. 

11. No inferior judge can n Judge 5 in 
the cauſes of ſuch as are couſin- germans 


to him, or of a nearer degree either of af- 3 
Ginity or conſanguinity ; but there is ſo 


much truſt repoſed in the lords of ſeſſi. 
on, that, by a ſpecial * ſtatute, they can 
only be declined in caſes relating to their 
fathers, brothers, or ſons, which, by a 
late ſtatute 4, is likewiſe extended to the 


degrees of affinity, and the caſes of uncles 
or nephews, by conſanguinity; and to 
the lords of privy council and exchequer, Y 
and the commiſſioners of juſticiary, and 

to all other judges within the kingdom. 1 
132. The members of the college of | | 
juſtice have this privilege, that they can- 


not be purſued before any inferior judge; 
and if they be, the lords will advocate the '# 
No cauſe within 1 5 


200 merks is to be adyocate to the lords | 
from the judge competent *. 


Of juriſdiction and Bock I. 
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TITLE n. 


Scotland. ; 19 a 


pm king is the 8 mi e 
tain of all power, and is an ab- 
3 Flute prince, having as much power as 
any king or potentate whatſoever *, de- 
riving his power from GOD avg a a- 
lone , and ſo not from the people. 

ſpecial privileges that he has are calle 
is prerogative royal; ſuch as, that he 
only can make peace or war, call parlia. 
mente, conventions, con vocations of the 


can 
heir 
y a 
the 
cles 
d to 
wer, 
om. meetings called without his ſpecial oom. 
e of mand are puniſhable f. He only Can re- 
can · mit crimes, legitimate baſtards, name- 
dee; 
> the 4 
thin over all perſons, and in all cauſes, 69a 
ords | 1 ¶Lacleſſaſtie as civil nm. e 5 

I 2. The parliament of old waz thi king's 
baron- court, in which all freeholders were 
e 


EN 


. he free} pun, &., = 


1 the "IRS: judges and _ ＋ 


3 | clergy, make laws *: and. generally, ll ©. 


Judges and counſellors, give tutors:dative, 
and naturalize ſtrangers: and ig iptende 


* 


* Parl. . 
1606. 
C. I. 

he f Parl. 
1661, 
c. "By 25. 


* parl. 
1681. 
C. 2. 

- + Parl, 
2661, 


c. 3. 11. 


„ parl. 
1661. 


C. 4. 
Parl. 
1633. 
Parl. 
1669. 


C. 1. 


* 


ſame manner that men appear yet at o- 
ther head courts. And therefore, ſince 


ve had kings before we had parliaments, 
it is evident that the king s power flowed 


not from them. 

3. The parliament is called by procla- 
mation, now, on forty days; though it 
may be adjourned by proclamation, on 
twenty days preceeding the prefixed day 
at which it ſhould have met: but of old 
it was called by brieves out of the chan- 


| cellary. It conſiſts of three eſtates, viz. 


The archbiſhops and biſhops ; and, before 


the reformation, all abbots and mitred 
priors ſat as churchmen : - Secunds, The 


barons, in which eſtate are comprehend. 


ed all dukes, marquiſſes, earls, viſcounts, 


lords, and thecommiſſioners for the ſhires ; 
for of old all barons who held of the king 


did come; but the eſtates of leſſer barons 


not being able to defray this charge, they 
were allowed to ſend com miſſioners for 


every ſnire ; and, generally, every ſhire 


ſends two, who have their. charges born 
by the ſhire : Tertio, The commiſſioners 
Weng for 
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obliged to give ſuit and veetines, 4 in the 
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one, and the town of Edinburgh two. 
Though all the three eſtates muſt be ci- 
ted, yet the parliament may proceed al- 
beit any one eſtate were abſent, or, being 
preſent, would diſaſſent. The legiſlative 
power is only in the king. and the eſtates 


llament the king has a negative voice, 
whereby he may not only hinder any act 
to paſs, but even any overtures to be firſt 
debated there. The acts of parliament 
# muſt be proclaimed upon forty days, that 
2 the lieges may know them; and till th 


4. To ſecure the crown againſt factions, 


and impertinent overtures in open parli. 
ament, our parliaments chuſe, before they 


I / ſta te, who, with the officers of ſtate, de- 


termine what laws or overtures are to 


3 be brought im to the parliament; and 
they are therefore called the lords of ar- 
ucles; and are choſen in manner follow- 


4 elne, and the nobility by themſelves, 
KL B 2 and 


* 


for burghs royal, each whereof is allowed 


forty days ela pſe, they are not binding . 


3 proceed to any buſineſs, eight out of each 


Ling: “srl, e whole biſhops ge by em. 


. 3 


-of parliament only conſent: and in par- 5 


* Parl, 
» 1581. 
c. I28. | 
Lords of © 
the ak- ; 8 
ticles. 


, > 
—— — — 
N 
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nd the. glergy make choice of eight 
noblemen, and the noblemen make choice 
of eight biſhops; and then both clergy 
and nobility meet together, and make 
choice of eight barons and eight burge 1 
ſes, which election being reported to the / 
parliargent, it is by them approven; the 
. _ officers of ſtate being (till ſupernumerary. 
 Conven- 5. We have another meeting of the 
chroe eſtates, called the convention of e- 
ſtates, which is now indicted on twenty | 
days, and proceeds in che ſame way that 
the parliament does; differing only from * | 
it, in that the. parliament can both im- 
pole taxations and make laws ; whereas 
We cosvention of eſtates can oniy impoſe, 
or rather offer, taxations, and make ſta- 
tures for upliſting thoſe particular taxa- F : 
tions; but can make no laws. And, of | | 
old, I find by the regiſters of the con- 1 
ventions, (the eldeſt whereof now extant 
is in anno 1583) that the eonvention of | 
eſtates conſiſted of any. number of the - 
Ipxee eſlates, called off ahe ſtreets ſamma- 
W kde kings and W 20 cri! 
: donn 
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| down 1 and judged prover: 
K, which now they do not. | 
6. The privy-conneil l @otifitarsd By 
2 ſpecial'e commiſſion from the king, and 
regularly their power! extends to roatters 
of public — m order to Wien 
= uniſh all riots (for ſo we cal 
ch of peace); they ſequeſttate pupils, 
1 ee to them, and to wives who . 
are ſeverely uſed by their hasbands; and 
'F many ſuch things, which require fo ſum- 
mary procedüfe as cannot admit of the 
delays neceffary before other courts: n 
yet, if any of theſe dip upon matters of 
law, (for they are only judges in fatto, = 
, they remit the cognition of it to the fc 
fon, and ſtop till they hear their report. 
: * Tbe council alſo may delay criminal exe- 
eutions, and ſometimes change one pu- 
niſbment i into another, but they cannot 
remit capital puniſhments : they may al- 
4 | ſo. adj ourn the ſeſſion, or any other court. 
BL has its own prefident, who preſides in 
ine chancellor's abſence, and its own ſig- 


4 | net and ſeal. All who are cited te com- 
A pear there muſt be perſonally preſent, be- 
| B3 cans 
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1 ordinarily, the purſuer concludes, 
that they ought. to be. perſonally puni- 
ſhed. All diets are peremptor; all de- 
bate is in writ, no advocate being ordi- 
narily allowed to plead before them, be- 
cauſe the council only. Judges 1 in matters * i 

| 7 of fat, - = 
2 of * The lords of 1 og Cofion a are 
council Fr in all matters of civil rights: of old 
: w_l 75 they were choſen by the parliament, and 
*Parl, were a committee of parliament *; but 
254,468 the preſent model was fixed and eſtabli- A 
. hed by king James V. after the model 7 
© Þ Parl. of the parliament of Paris f. BN 
= 7... 8. Of old it conſiſted of ſeven eccleſi- 
Kuſtics, and ſeven laics, and the preſident 
was a churchman ; but now all the fifteen 
are laies; and there fits with. them four 
mn „ Who are called extraordinary 
lords, and were allowed to ſit to learn, 
rather than decide; but now they vote, 
as well as the ordinary lords. All the 
lords are admitted by the king, and, by 
ſtatute, cannot be admitted till they be 
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Wh 7Pal- twenty-five years of age t, and except 


c. 132, they have — 5 merks, or twenty chal- 
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ders of Waal, in ech bent, Nine are 


2 quorum. . 
9. Crimes of old were jodged by wwe 


juſtice-general, juſtice-clerk, and two ju- 1 
ſtice · deputes; but now five lords of ſeſ- 


9 fion are ang to the W e and 


Ta > #6 


as a ported ne- four of F which 
number make a quorum, in time of ſeſ- 


ſion, three in time of vacance, and two 
at; citeuityeourts J. , 7703 101 we 


10. The exchequer is the king 8 cham- 


berlain court t, wherein he judges what 
concerns his own revenues : it conſiſts of 
the treaſurer, (in whoſe. place are ſome- 
times named commiſſioners of the treaſu- 


ry) the treaſurer-depute, .and as many 


of the lords of exchequer as his majeſty 
pleaſes. 


ſion from the king, to judge in all mari- 


time affairs, not only in civil, but alſo in 


Y criminal caſes, where the crime is com- 
7 mitted at ſea, or within flood-mark : nor 
Lan the lords of ſeſion advocate cauſes 
ky 8 n from 


* 


11. The high Amen bes a commiſ- 


Y 2, r 


FA Yo. ep pr Nn, bert. 


perl. from Him “; tho“ they can feduee bis 
e. decreets, as he does the deereets of all in- 
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| " of ers Jarifdiftions ant courts. 
| E. ö Nesse whdnſoeidh" cave 
| Po, in time of parliament, without 
| 5 Tanne from the parkament ; and 
Il nod inferior court can fit in time of va- 
- cance, withoiit a diſpenſation from the 

+... Yords of ſeſſion; but aſter Michaelmas 


2 head court, the reftriftion ends; and they 
"may at any time proceed to cognoſce 
erimes, without diſpenſation, for intereſt 
reipablice that crimes be FRE with 
—_—_ : out delay. 
WIN Sharif. 2. The ſheriff i is * kings chief and 
©. antient officer for preſerving. the peace, 
+ Parl. and putting the laws in execution : he 
1592. has both a civil and criminal juriſdicti- 
on, and his commiſſion is under the great 
ſeal: he is obliged to raiſe: the bue and 
729 a; all rebels, aud to apprehend 


them, 
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= finein 50 pounds 
regularly, except the riot be atrocious, or 
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3 are violently diſpoſſeſſed; to apprebend - 
ſuch as Gy maſs #, or trouble the peace, 


cr e privilege by a e conge- 
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Tis. © Saad « tg. 
them, when A de aft ſuch 2s 


and take caution for their appearance : 


he is judge in all crimes, except treaſon, 


and the four pleas of the crown, to wit, 


E murder, fire raiſing, robbery and raviſh- 
ing of women f: but murder he can on- 
w judge if the murderer was taken with 
ved hand, that is to ſay, irametliately com- 
| | mitting the murder; in which caſe be 

muſt proceed againſt him within thren 
ſuns: and in theft he may judge, if e 
2 thief was taken with the fang. 


3. The ſheriff i is allo judge competent 
, for which he may 


cots, but no higher 


aggravated: by the circumſtances. of the 


dme and place, when and where it was 


commuted, or of the perſans upon whom 


F it was committed. He may likewiſe f for 1 


RY fine in 50 pounds Soots. 


N chemſelyes, except the. xing grant 
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fon: and, even when they ate erefted 


ſheriffs within: themſelves, they are not 
exeemed from the ſheriff's juriſdiction, 
within whoſe bounds the burgh doth ly; 


but they have only a cumulative power 
- with them, ſo that there is locus præven- 
Zioni, and the firſt attacher will be pre- 
ferred: But if their erection contain a 


power of repledging from the ſheriff, 
then they have the ſame power that is 
competent to a lord of regality. 


5. A lord of regality is he who has the [ 


land whereof he isproprietor or ſuperior, 
erected with a juriſdiction equal to the 


Juſtices in criminal caſes, and to the ſhe- 


f in civil cauſes; he has alſo right to 


all the moveables of delinquents and re- | 


; bels, who dwelt within his own juriſdic- 
, tion, whether theſe moveables be within 


the regality or without the' ſame: and, 
| becauſe he has ſo great power, therefore 


no regality can legally be l Eloept 
in parliament®, 


6. The lord of repaty has alſo by his 
erection power to repledge from the ſhe- 
nf, and even from the zuſtices, in alf caſes, 
except 


of inferior. juriſdiftioms Bock I. 


Tit. 4 


* E 


chat any dwelling within his juriſdiction 
may be ſent back to be judged by him: 
ande is obliged to find caution that he 
mall do juſtice upon the malefactor whom 
he repledges, within year and day: and 
and the caution is called Culreach +. . 
7. The ſteward is the king's ſheriff Steward. 
vithin the king's own proper lands, hav= 
Ying as meh power and privilege a3 4 
Fregality-: and theſe were erected where 
1 the lands having been erected before in 
earldoms or lordſhips, fell in the kings? 
band by forfeiture or otherwiſe. For 5 
elſe, the king appointed only a baillie in © 
x them ; ; and theſe juriſdictions are called i 
Mbailliaries, the baillies of the king's pro- Ho 
3 per lands having the ſame power with 
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N and the pleas of the 
crown; that is to ſay, to appear and crave, 


+ Quo- 
niam _ 
attach, 


Ld 


the ſheriff, And all theſe, viz. the ſhe- 


L Triff, the ſteward, and the lord of regality, 
N yroceed in their courts after the ſame way, 
I and each of them has a head-burgh where 
"0 Whey hold their courts, and where all let- 


ers mut de cue and regiſtratet. 
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1 or patrimony, which be 


Done, he has his on chamberlain-. 


the nn remitted 0 the . 
council. 


to wait upon the juſtices, and receive in- 


in a juriſdiction, called the principality. 
The revenues come in to the exchequer, | 
when there is no n e rue 4 


9. Juſtices of peace are-theſe/ who are 4 
appointed by the king or privy- council, 3 
to advert 9 e e 2 
fees, and many ſich like, relating to good 
neighbourhood, expreſſed in the inſtrue- A 
tions given them by the parliament &, and 
are named by the council, albeit, by the 
foreſaid ſtatute, the nomination is to be by 
his majeſty and his royal ſucceſſors, which 


ca- 10. The: Juſtices of peace do name 5 
ſix months to ſix e their I 4 


ES 


junctions from them; delate ſuch riots 7 

and crimes” to the juſtices as fall under 
rheir cognizance; apprehend all ſuſpect 
perſons, n, and night-walkers, 


. p 
"$28 
Fl 


| Ti, 4 2 NA and churit. TO 
r BS as is at length contained in their i injune- 
Red ons given them by the foreſaid act. 
lity. 11. Every heretor may hold courts for 
ers Bf cauſing bis tenants pay his rent: and, if 
here he be infeft cum curiit, he may decide be- 
A Ez rwixt-tengnt and tenant in ſmall debts, 
are and mey judge ſuch as commit blood on 
erelcted in a baron: but df his ſand: be 
erected in. abarday, (whibhoth8 lag can ar 
only do) he may, like the ertff, unity 
for blbod- its im L. gol. and för alſente 
in L. 10. And if he have pbber pit 
and gallows;;.he has as ample! 4 étimmal 
oriſdillion as the ſheriff; chouph"with 
IT this-difference, that thb ſheriff can judge 
Js thief upen citation, whereas che baron 
can only judge him if he apprebend him 


9 nave fir} cited or attached the malcfacs 
1 — err 


4 within the barony: and if the ſheriff 
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2 I NCE- the Arete the en 
D is come by our law in place of the 
ae and all rights to kirklands muſt 
2584. be confirmed by him, elſe they are null f. 
Pal, His majeſty only can call convocations of 
acer. the clergy, (for fo we call our national aſ- 
Paul. ſemblies, f) and his commiſſioner fits in 
25 them, and has a negative. . 
| Archbi- | 2. We have two archbiſhops, and 
ſhop and twelve biſho ps: and they are thus elec- 
ted; the king ſends to the chapter a conge 
d' elire, (which is a French word ſignify- 
ing a power to ele) and with it a letter 
recommending a perſon therein named; 
and the chapter returns their election: 
I whereupon the king grants a patent to 
the elected, giving a right to the revenue 7 
during life, and a mandate to the arch- 
| biſhop or biſhops to conſecrate him; both 
. which paſs the great ſeal *. 3 
> is 3- The Ny and biſhops have 
the 
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Tit. 5. Of eceleſiaſtivperſonfo | 
dee ſole power of calling ſynods; which Synods. 
is a provincial aſſembly of all the clergy in 
Vithin one dioceſs +; and! in theſs'they 1672. 

name the brethren of the conference, who c. 1. 
are like che lords of articles in the parlia+ 
ment; and by their advice the ae 
7 1 ſuſpend and manage. 
4ð. Biſhops have their chapters, en Chapters, 
7 whoſe conſent, or the major part, the : 

3 biſbop cannot alienate, nor dilapidate any 
part of their, patrimony & which major * Parl. 
ts in part muſt ſign the deeds r „ 8 
hops; and it is ſufficient. if thoſe of the 
and 3 chapter ſign at any time, even after the 
X biſhop, but it muſt be in his lifetime : nor 
are minors or abſents counted; and one 
nify- having two benefices has. two. votes but SY 
etter the appending of the ſeal is, by ſpecial ©? 
ned; ſtatute, declared to be ſufficient in deeds 
done by the archbiſhop of St Andrews, _ 
2X without the ſubſcriptions of the chapter f. f Parl. 
5. A, parſon, or rector eccleſiz, is he c. 8. 
who is preſented to the tithes jure pro- 
prio: but, becauſe of old parſonages were 
beſtowed on monaſtries, therefore they 
ſent vicars, fo called becauſe they ſerved vicars, 
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H rerieſſuſtie penſoni. Book 
the cure for them, and who got à ſhare 
TT £ > % | 1 


of tlio ſtipend, for their pains; either 4 
Nacitum, and ihey were called ſimple vi- 
curs; or för life, and they were called 
petpetual vicars : and aſter the reforma- 
tion; the churches which ' fo belonged to 
them continued vicarages ſtill, the ticalar, 
who came in the place of the convent, 
| ey the ww to the Ry du- 3 

6. There were 11 the ts of popery b 
kolleglate kirks built and doted by kings 
and great men, for ſinging of maſs, which 
were governed by a provoſt, and ſome 


for fiuging, who were called ptebends: 
and, becauſe ſome 


pariſhes were wide, 


me were allowed to build à chapel for 
their private devotion; and, fitice the re- 


XY 


15 8 


fotmatibn; theſe chaplainries and preben- 
daties ate owed 0 be beſtowed 2 the 


vittftanding of the fotid4tions*: 


9. For wvhderſtanding all theſe, it is fit 
to know, that the primitive church, either 
to invite men to bulld or dote, or to re. 
ward ſuch as had, did allow ſuch as either 


* 


3 whereorr to build, or had doted a church 
IF were the only benefeNors, or dy un turns, 
ir they were more; and they were called 


L ding to chat, 


8 _ 8. When a church vaiks, the patron 
muſt preſent within fix months a fit per- 
ſon to the biſhop, elle the right of pre- 
XX ſentation falls. to the bilhop, jure de volu- 
t bat if the billdap reſuſe to admit 
and collate the perſon preſented, the pa- 
don muſt, complain to the archbilkapz 
and if he alſo refuſe or delay, the privy 
"IF council will- gram letters of harning a- 
ee. gainkt the biſhop, to receive. the perſan 
_— 7 preſeated ; and, during the vacancy, 
opon that reſuſal, the patron ny retain 
dhe vacant ſtipends. 
9. Upon this: preſentaiion, the biſhop 
3 cauſes ſerve an edict on nine days, where- 
1 5 in all perſons are, after divine ſer vice, ad- 
vertiſed to object we ſuch a man ſhauld 
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had built, or had beſtowed the ground 
5 * 7 k 


1 AN patrons, or ailvecars ecrieſtarum, accor · 


3 | Patronum fariunt dos, edificatis, fundus, 5 


Patron, 


* Park; / 
186 
C. 7. 


+ Parl. 
1612. 
Cc. 1 
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not be admitted to the benefice ; pans if 
none object, the biſhop confers the church 
Collier, and benefice u pon the perſon preſented; 
and inſti- ànd this is called a collation : after which Y 
.rution. the biſhop cauſes enter him who is ſo col- 
-lated, by cauſing give him the bible and 

the keys of the church, and this is called 
inſtitution, Preſentation gives only jus 1 

ad rem, and inſtitution * in * and i is 

as a ſaſine. i 

10. If the bimop be patron himſelf he | 

confers pleno jure, and the preſentation | 

and collation are the ſame: biſhops alſo } 

Mel have menſal churches, ſo called becauſe f 
churches. they are de menſa epiſcopi, being a part of 
' his patrimony, in which he ſerves by his 
vicars, and plants as dioceſan biſhop: and | 

if a town or pariſh reſolve to make a ſe- 

cond miniſter, when they are not pa- 

| trons, he is called a ſtipendiary miniſter, 

(as are all rniniſters who are preſented to 
modified ſtipends) and he is collated 
and inſtituted alſo: but the patron's pre- 
ſentation is ſufficient in prebendaries, and | 
other benefices which have not curam © 


animarum, and that without the n, 
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Is. | 0 ecchſuſtc PR ry 
of collation; or ioftitgtion ; I the, biſhop 
having no other intereſt in the benefices, 
but in ſo far as they COOOS the cure of 
$8 ſouls. .. 
I 11. By act of parliament all miniſters Minifters 
muſt have a competent ſtipend, not be- Mlipends. 
boy eight chalder of viftual, or 800 merks; 
or above 1000 merks, or ten chalder of 
victual (except there be juſt reaſon to give 
leſs); * together with a manſe and glebe. Parl, 
lf, he But the commiſſioners for plantation of e. Gs 
ation kirks are not now preciſely tyed to theſe Parl. 

3 . RT. 1633. 
alſo proportions, but may modify either more c. 8. 
cauſe or leſs, according as they ſee cauſe. ens 
rt of 12. The manſe (a manendo.) is the Maile. | 
y his place where the miniſter is to dwell; tze 

and i glebe, from gleba terre, is a piece of 
a ſe- land for corn and fodder to his beaſts. If 
| pa- 3 there was a manſe of old, belonging to 
iſter, the parſon or vicar, the miniſter has right 

to it; if there was none, the pariſhioners 
muſt build one, not exceeding L. 1000. 
and not beneath 500 merks 4, at the ſight: f Parl. 
of the biſhop of the dioceſs, or ſuch mi- ons, 
Iniſters as he ſhall appoint, with two or 
8 three of the moſt diſcreet men in the pa- 


* 


—ů —- — — — * 


: nin 


— — . 
GVA ESSE 


———_ Werte: £5; 


— 5 
K — TY . — 
ome — bs — — 4 he 
— — 92 ——— — 1 — p 1 A K * 4 
_ 4 — 24 —— — — —-—-— 4 — Y — — at — Hr — 
— tal — — — — Deg, — 8 — EEE c re I 2 N e . 
— — — ht — - wes * — — — — — — mn wa 4 * 1 
a — oak nc — — 4 - - — — — — — ũ az * 5 
A, — nes 8 * —— — — — 3 - — Peet ty I een ag 
. an > — " — — 8 — — 
— = —— * 05% ar gp> — ee IE —— 8 _ 
. YA — = 8 py 57 — — — — - —— 8 * 
1 8 mM — = 2 2 8 n 
: Ct I NET Ra . — Py — 979 — — - ” 
* L * . r a — 99 —— a 8 
—_ 3 — — © 
vn 25 5 
2 avs. N * y - 
$A — 2 0 


A ALF Fa. *% 

— * 5 hut 2 9 5 
— PAK xt 

— — — 4 

—_ — 2. 
- — bs . 


riſn: as alſo the heretors are liable to re- 


rable land, which is te be deſigned out 


and two cows, feuel, feat and dhvot f: 


'Hiſtors named by the biſhop, with the ad- 


4 þ . CNS” 

Fs ) | #4 a — 1 * ; 2 
ed, tr or entered to his 5 

k 1 53 

5 2 
AD] 

ty 


then preſumedd to be fully fown;; and if 3 
he de depoſed of tratiſported before Whit- 5 | 


. We” rhanſe ; bur the preſent incum- 
is obliged to leave i it iwas good con- | f 

* as they gave it to him. 
13. The miniſter's glebe is to c 1 
prehend-four seres ef arable land, or ſix- | 
teen ſowms graſd, where there is no 4. c 


of the lands which belonped of old w | 
abbots, priors, biſhops, friurs, or any o- 
ther kirklands within che purich $3 with | 
freedom of fogguge, patturage:far a bref | 


which glebes are to be defigned by mi- 


viee of wo of the nroft honeſt as. | 
ly of the parichivaers ; and the deſigna- 


tion is to be fgned by the deſigners. | 
14. If a biſhop or miniſter be conſ6 


fice before W kitſunday, he bas tight to 
the whole year's fruits, becauſe they are 


fanday, for that fame reaſon; he bath no 
PRE that year: bur if he ſeve we. 


— E 


* 9 bra; 9 * . K 
a Re Ts WO Og rr OO 0" "Ef APE 
N 9 Ny / 9 
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: — 


r, feder i, 
Core aſter Whinhnday; und be wanſport - 
ed of depoſed before Michaetimas, he ham 
me half of that year's ſtipend; and if he 
ſerve (till: after Michaelmas, be bath the 
ole. 80 that the legal terms of bene 

2X fices are Whitſunday, at wliich time the 
bowing is ended; and 'Michaelmas, at 
FX which time the fruits are reaped. 
i. The relicts, bairns or neareſt ol 

1 Kin; have likewiſe-right to the ahnate af- 
ter their death; which was introduted by 
the Canon Law; and, by a ſpecial ſtatute 
IX with us; is declared to be half a year's rent 
2X of the benefice or ſtipend, over and above 
2X what'is due to the deſunc̃t fot his incum- 
denecy t: ſo that iſ he ſurvive Whitſunday, + Parl. 
they bave the half of that year fot his Mg 
= 1 31. 
incumbency, and the other half as an- 

b nate; and if he ſurvive Michaelmas, they 

i have the het of the next. you for Kis an- 

nate. al 
16. The annate is irequally divided be- 
8 twixt:the relict and the children; and if 
the defunct have neither, it belongs to the 
neareſt of kin, It needs no conflirmati- 
Jon; for it never e to the defunct, 
2 being 
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"OK — perſons. Book I. 
being a mere gratuity beſtowed by the 


law for entertaining theſe, becauſe it is 


preſumed miniſters have not much to leave 


comm. . a 


them: and, for the ſame reaſon, it is not 


affeftable by the deſunct's creditors; nor 


ban it be diſpoſed upon by himſelf to 
ſtrangers, either in his 3 or by af. 


_ fignation.c : | 1 
17. There is a committee of 8 1 
ment always ſitting, called the commiſ- 


ſion for plantation of kirks and valuation 3 
of tiends, (conſiſting of a ſelect number 


of ſo many of every eſtate of parliament) 


ho have power to modify and augment i 
miniſters ſtipends, and to unite and diſ- 
cauſe they are a committee of parliament, 1 
cannot be reduced by the ſeſſion, or any 4 
other inferior judicature. 8 


18. The primitive Chriſtians e 1 


the cognition of all caſes that related 3 
to religion, as the matters of divorce, Þ 
baſtardy, the protection of dying mens 


eſtates, to their biſhops, or ſuch as 


they employed under them, who were | 
called officials, and with us are called 


* _  commiſſars; | 


R W 


Tit. * of ene debe 8 & 23 
Weoramilſars: : and are called therefore ju- | CO 
it is ¶M Aices Chriſtianitatis: and they are there- 
leave 4 fore the only judges in divorce, becauſe: 
is not 3 It is the breach of a vow; and to ſcan- 

; nor dal, becauſe it is an offence againſt Chri- 
If to F ſtianity; and of all matters referred to 
y aſe i oath, (if the ſame exceed not L. 40. Scots) 
oecauſe that power is contained in their 
arlia- | 3 WaſtruQions, and that an oath is a religi- | 
nmiſ- 


ok I. 
7 the | 


2 ous Ws ov 

ation 19. Every biſhop 1 his pts. | 
mber who has his commiſſion from. the biſhop 
only; and this extends no further than 
ne conſtituent's dioceſs : but the arch- 
Biſhop of St Andrews has power to name 
*Four commiſſars, who are called the com- Cowmiſ: 
P niſſars of Edinburgh, becauſe they ſit — of 
nere; and they only are judges to di- burgh. 
Force upon adultery, and can only declare 
itted A marriages null for impotency, and to ba- 
lated ſtardy, when it has any connexion with 
orce, 9 1 dultery or marriage; and they only may 
mens educe the ſentences of all inferior com- 
h as niſſars æ; though the lords of ſeſſion „ py. 
were nay reduce even their decreets and ſen- 160g. 
alled ences, They have inſtructions from the © 
ſars; | king, 
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of eechfuaſtie perſons, * | Book J. 
king, which'nre heir rule . and theſegre 
lizewiſe, recorded. in the. mm dae 
I Tes. f 
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Raving Note- Vall ef perfins, as they 


are conſidered in 4 legal 0 
ſhall nau treat a f marriage, which is 
the chief thing that Concerns Nen 

and their Nate in FINS; 


SI Junctiam ef man end wife, vow- 1 
ing ta live imfeparably; together, till death. 
2. By conjunction here, conſent is un- 
anni mar. conjenſy5, man nit l. | 
_— Conſens. is either 4. future. or, 45 Y 


prefenti.. Conſent de faguro is a promiſe 


to ſolemnize the marriage, . Which in Jaw 
is called /po/alia +. and this is not mar- 
riage ; ; for either party may reſile, rebus 

integris, naruithſtanding of the inter. 
e Promiſe or eſpouſals. "Conſent 


TG  Pfarig 3 


de preſenti is that in which marriage does 
Conſiſt; and therefore it neceſſarily ſol · 
WJ lows, that none can marry. except thoſe 
vdo are capable io eonſent: and ſo ideots, 
and furious perſons, durante furore, can+ 


not marry z nor infants, ho have not 
attained the uſe of reaſon, bst i, ut 
bey are within dhe years af pupilari yx. 
which is defined in jaw to be fourteen 
bears in males, and twelve in females, ili 
: malitia ſuppleat ætatm. ON} Kass 50. 
4. The law, in decency, requires the 
N conſent of parents; though a marriage 
con- without it is valid, if the erlqns married | 
vow- be capable of confenting.. -*;., {6 oh 
leatb. F. By our law; none can marry, who are 
s un- I nearer relations than couſig: germans; 
ich is ſpitble to the Judicial Law of Qu 
loſes *; and the ſame degrees prohibited ch. wil. 
2 in conſanguinity are all for idden in 15 5 
fil I figity. 1.57 Sf ei! ©! 2: Holten Tres! 6: I 
6. Marriage, is either regular, and by pete 
9 lemp, gr slandeſtine, The regylas way ** 
bus ol marrying isby having their names pro- 
1. e in che church three ſeveral times 
ne call proclamation; ef banns, = 
Without which, or a Sſpenſation from the 
D - , biſhop, 
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during their fiferlme; and ſo the children 


fave that he has right to the rents of it, 


Of marriage. Book I. 
biſhop,” the marriage is called a clande- 
ſtine marriage, and the parties are fine- | 
able for it; and both loſe their Jus mari- 
ti * and jus relictæ but the marriage is 
ſtill valid f. Cohabitation alſo, or dwell- 
ing together, is preſumed to be marriage , 
if the parties were repute man and wife 


are not baſtards, tho? they cannot prove 
that their parents were married, unleſs it 
be ee 3 _ were not mar- 
we From ths gel _— ariſes the 
communion of moveable goods betwixt 
man and wife; but the adminiſtration 
thereof, during the marriage, is ſolely in 
the hvſband ; ; which reaches even to ali- 1 


ables at his opheiſiire, though they be not 
diſpon ned to him by her (marriage being | 
a legal aſſignation as to this effect): but 
he has no further right to her heretage, ; 


wh 
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» 
n 1 


a 


and to adminiſtrate and manage it during 
che marriage; and this is called jus ma- 
n; e 1 0 NN your the 3 


n 


- 0 


Tit. 6. / marriage. 


& poſal of the goods in the communion. 


| lity of a huſband, that he cannot, by our 
law, renounce-his power of adminiſtrati- 
on; fo that they are both mini by this 
IF commnnion : but the huſband has, during 
te marriage, the adminiſtration and diſ- 


wife But a ſtranger may effectually convey an 


dren { eſtate to a wife, fo as that it will never 
rove ¶ be ſubject to the buena adminiſtra- 


ſs it tion. 


mar- 8. The. huſband i is liable; 8 the | 


- 3 | marriage, to pay her moveable. debts ; 
s the but how ſoon the marriage is diſſol ved, 


wist he is no further liable to pay her debts 


than in as far as he was a gainer by her e- 
in I kate, or that there was ſuch diligences 
) ali. done againſt him during the martiage that 


able. 

9. H the ws x contract iny ck: or 5 
any other deed, after the proclamation. of 
banns, the huſband will not be OR 
Morcjudged. 

10. The huſband is alſo obliged to al · 
ment his wife; and if he refuſe; the pri- 
$ 5 council, or lords of ſeſſion, will modi- 


affect his eltate either W or 14 1 


"20 * 


* 


Of marriage. Book l. 
| fy analiment to her out of her hnſband's 
means, ſuitable to his quality; which 
they will alſo grant ob. orig if he I 
treat her inhumanly. 
11. The huſband is tutor Ig Wurster 
10 his wife; and therefore, if ſne had tu- 
tors or evraibrs formerly, their power is 
devolved over by the law upon the huf- | 
band; and whatever deeds ſhe does with- | 
out his conſent are null, whether ſhe be 
major or minor; and when ſhe is cited, 
he muſt be cited for his intereſt; and if 
ſhe matry during the dependence of a 7 
Proceſs, the huſband muſt be called by let- 1 
ters of ſupplement. IJ 
12. Becauſe the ſole adminifiration; 2 
dultogcitar maciings; belongs tothe hul- 4 
band; law-hath ſecured the wife, that ſhe i 
cannot oblige herſelf, when ſhe is clothed 
witha huſband, albeit wich his col · ent: 
and kherefbre all bonds: ahd obligations 
granted by a wiſe ſtante mat r inianio, are 
ipfs jure null: but if ſhe oblige herſelf 2d 
fattum preſtandum, ſhe Will be liable; as 
if he ſhouldioblige herſelf: 10 infeft any 
man in lands properly belonging to her 
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1 850 nn (6 far as they are ſuitable proviſions) 
rater best otherwiſe they might ruin themſelves 
Py through love; fear or importunity'$- and 
er is chat either expreſly, by revoking at is 
hit. | done, (though they obliged" themſelves 
5: not ata yp e eee 
te. | to others-what was ſo gifted; .. 
ae, I 146 lb rights ae w aan re 
nd if huſband, or any third party, withihisoon- 
of + | ſent and tochis behoof, are valid rights, 
br. it they be ratified by her before à judge; 
before whom ſhe is to declare, Withöut 
IR 7 the preſence of her huſband; thatthe! was 
8 . not compelled to do that deed ; and ſwear, 
>the | 7 that ſhe mall never quarrel; the ſame: 
hes whereas, if they be not ratified; they may 
ent: be quarrelled, as extorted vi & metu; or ö 
tions may be nevoked, as dInatio. inter uirum 
5 are 2 enz! Which the ratificatien before | 
rr an judge does abſolutely exclude, proper 
ei as religionem ſacramenti; the ratification: 
60 = bein g extra preſentiam marry We 
ae. Was forced. 
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ons berwixt Huſband and” wife are fe- rim 


1 e "TY 
110 8 the marriage, all donations . 


vocable at any time in their-I; (except r . ; 


1 


IHE 
Diſſolu- 


18. Meni is , diſſolved. ater by 


72 3 or divorce: and if the diſſolution of 


Jus re- 
Acta. 


Terce. 


the marriage be by death, there is a diffe- 
rence, if the ſame be within year and day 


of the marriage, or chereaſter; for if either 
the huſband or the wife die within the 
year, all things done intuitu matrimonii 
become void, and return to the ſame con- 
dition they were in before the marriage, 
except there be a living child procreate 


ol the marriage, who was heard cry. 


16. If the marriage be diſſolved by 
death after the year expires, then the wife 


ſurviving has right to a third of the move- 


able eſtate, if there be children; and to 
the half, if there be none: and this is 
called jus relictæ : and though this right 
does not hinder the | huſband to give or 
diſpoſe upon his moveables in his life, 
yet he cannot do any deed to defraud his 
wife of this right, the fraud being palpable. 
She has alſo a right to a liferent of the 
third of the lands wherein he died infeft; 
and this is called a widow's terce; and 
to any other proviſions contained in her 


contract of ap 1 if ſhe be pro- 


vid ed 
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vided to any particular — ſhe is 
excluded from a terce , nam in hoc caſu. * Part, 
pro viſio hominis tollit e legis, . = 
unleſs her terce be expreſly reſerved. A 
wife has right to her paraphernalia, ex- 
cluſive both of the huſband's dominium 
and adminiſtration ; by which is meant 
her wearing · elothes and jewels; and the 
huſband ſurviving has right to the tocher: | 
and if he marry an heretrix, he has right Courteſy 
to all her lands, after her death, during land. 
his own life, if there be a child of the 
marriage who was heard cry; and this is 
called the courteſy of Scotland f. +R. M. 
18. Marriage may be either declared 
to have been null ab initio, for impo- L. B. 
tency, contingency of blood, or that ei- . 44 
ther party ſtands married ; or elſe it may. 
be diſſolved for adultery; the cognition 
of all which belongs ro the commiſſars of 
Edinburgh privatively ; or for willful de- 
ſertion, to be purſued by an action for 
non-adherence, either before the commiſ- 
fars of Edinburgh, or any inferior com- 
miſſar, to whoſe juriſdiction the parties are 
liable, after malicious diverting for four 
N years, 
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years, ihey being thereupon (after due 
admonitiom to adhere, and' citation for 
that effect exvonimunitated ; Which ſen< 
ence Beitig prondunced is u ſufficient 
eule of dsworce r; inwhichicaſts the pur 
fuer muſt give his 6athithiv the-procels 18 


not carried on by: colluſion and, after 


4 decreet of di vorce is obtained, in either 
caſe the party inioeent may. marry; but 
the party tllat ĩs guilty cannot; and be- 


ſides loſes all the benefit; 1 nt 
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onè years, the law preſumes. 


them to want that firmneſs of judgment 
which is requiſite for- the exact manage - 


ment of their. affairs; and during . that: 


time they ate called minors, by a gene- 
ral term; though propetly ſuch only are 
called minors who are er. 2 

e 
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Tit, 7 . tutor and garden. 
which lifts in males till fourteeri, and in 


females till twelve! 7 E299, 
2. Tutory may be defined, A power 


and faculty to govern the eſtates and per- 


fons 'of pupils; and the law gives tutors 
and curitors for the ne of their 
affits,/ 1 bel Woh 

3. There are how kinds: of . oi 


| tutor hotuinate, tutor of law, and tutor 


dative. Tut nominate (he is like- 


ways called tutor teſtamentar) is he who 


is left tutor by the father in his teſta- 
ments, or any other Writ; and h is not 
obliged to find caution, or᷑ give his oath 
de fideli adminiftratione, becauſcit is pre- 
ſümed tlie Oe ban bee ſufficient 
perfan. MN ok ff a oi Loni 

4. The father ate can name tutors; 
but if the mother; or even à ſttanger, 
give or diſpone any thiug to a chlid, they 
may name a tutor to manage what they 
gire: but if there be no tutorinorhinate, 


or if He accepts not, -theii there is place 
for attuthr of law, whois ſd ralled be- 
cauſe he ſucceeds by law: ahdy generally, 
u g (for fo we call. ſuch as 


; are 


law. 
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Definini- 
tion of 


. 


Diviſion 


of tutors, 


Tutor 
teſta- 


mentar. 
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e minors, and their Book J. 
are related by the father) who is to ſuc- 


ceed to the minor, being paſt twenty-five 
years, and would be heir to him, is his 
tutor in law v. He takes a brieve out of 
the chancellary, and ſerves himſelf. before 


any judge, to whom it is directed; and 
the tutor of law 1 find caution before 


he adminiſtrate. 
5. If he per Tick int 2 year er 


the ti me b he might have ſerved, then any 
perſon may give in a ſignature to the ex- 
8 edeguen and he gets a gift under the pri- 
vy ſeal. of being tutor: dative, and finds 
caution, acted in the books of exchequer: 


but of old they found eaution in the com- 
miſſar's books, This tutor, and he only, 
is 1 to make gn de . e — 


fir al ione. 5 


6. If — more tutors A one, 
the major part muſt all conſent; but the 


pupil needs not ſubſeribe with his tutors, 
though a minor muſt ſubſcribe with his 


curators : but if there be a tutor ſine quo 


non, he muſt always be one of' n mana- 


gers and conſenters. , 
7. After the years of poplry, ee 
muſt 
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Tit. 7. tutors and Curators, 
uc- BW muſt be a ſummons raiſed at the pupil's 


hve inſtance, ſummoning ſome of the father's 


his gde, and ſome of the mother's ſide, up- 
of. on nine days warning, to appear before 
ore any judge: and at the day, the minor 


and gives in a liſt of thoſe he intends to chuſe 


ore if to be his curators, and thoſe who accept 

muſt ſubſcribe the acceptation, and they 
ter muſt find caution de fdel : upon all 
ny WW which the clerk extracts an act, which is 
e il called an att of curatory. There uſes to 
ri- if be ſometimes curators ſine quibus non; and 
ds the major part with theſe are ſtill a quo- 
IT: rum, except the minor in his particular 
m- election hath appointed otherwiſe; for 
ly, che quorum is in the minor's power, and 
in- the act bears how _ er be a quo- 

rum. 

8. There are theſe Aiferenices berwine' 
{ tutors and curators, that tutor datur per- 


ſcribes for his pupil, a curator with him; 
but both muſt make inventary of all the 
pupils eſtate before they adminiſtrate, 


lies 3 and if they neglect to make inven- 
_ tary, 


ne, curator rei; a tutor acts and ſub- 


with conſent of the neareſt of kin on both 


V minors, and th: 
tary, they: will get no expences $ all We 
them during their adminiſtration, and 


may be removed from their offices as 


ſuſpect *, neither have ſalaries: and both 
are liable to campt, but not till their of. 
fices expire ; as both have action againſt 


tbeir miuors for what they Prafitaþly 


niniſtration, 


expended during their a0 


EA Which as called actis tuteſe contraria. | 


24915 If the minor have curators, and 
do any thing, without their conſent, 
to hig prejudice, (for he may make his 
condition better without them, 2 
worſe, the advantage being evident and 
without hazard) then that act is 100 jure 
null, that is to ſay he need not revoke: 
but if he haye no curators; then any act 
he does to his own prejudice is valid: but 


he muſt reduce the fame. thus, , 292. he 


wmuſi write a revocation, and ſubſeribe it 


before two witneſſes, and regiſtrate it; 


and thereupon he muſt raiſe and execute 


a ſummons of reduction « of- that act, ex 
capite minoritatis & læſiunis, before be be 


d ka 


twenty ys years of age; wherein he muſt 


ugh appear he was both x _ 80 
le 
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. the lords will 3 


him. ; Though this revocation be not ab- 
ſolutely neceſſary, yet the executing of a 


ſammons before 25 is abſolutely neceſ- 


ſary: and. thaugh a minor-ſwear nor to 
revoke, yet. this oath is declared null by 
law, and the eliciter of it puniſhable and 
infamous“ : but if he fraudulendly'cir- 
cumveen another, by ſayipg he was ma- 
zor, — rot MIDAS A IEC ION 
full. d eig 192 90074 ont 

10. ene neee e purſe 
By pupil till he has compied for his in- 
tromiſſions ; ifor it is preſumed he has his 
pupil's eſtate in his on hands; and hat- 
ever right he buys of what belonged to 
his pupil; is preſumed to be bought with 


his pupil's means, and fo the. enn 


n eee 11-218 Ov 
11. Soicareful has our law been to pro- 
adele does wid eſtates; that 
minor non tenetur placiture ſuper hiredi - 
date paterna t; that is to ny, a minor is 
nat obliged-ito anſwer any proceſs that 
av i ing father's a but yet, 
E | father 8 
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1681, 
c. 19. 


| Stat. 
Wil. 
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father's crimes or delicts, as in the caſes 
of falſhood, forfeiture or recognition, 
| theſe caſes are excepted, and he is obli- 
ged to anſwer. 2d, This privilege ex. 
tends not to actions concerning marches, 
or diviſion of lands. 3, It defends 
not againſt the ſuperior, purſuing for his 
cCaſualities. 4% Where the minor's 
right is only quarrelled conſequentially, 
the chief right quarrelled belonging to 2 
major, there is no place for this privilege, 
5to, It defends not in caſes where the 


heritage was derived from collaterals, ſuch iſ 


as brothers or uncles. 6c, It defends 
only, where the heritage deſcended even 
from the father or grandfather, if they 


died in peaceable ' poſſeſſion, and if no 


proceſs was intented againſt them in their 


own life-time. ymo, It takes only place 


vhere the father was actually infeft; but 
then it is accounted — _ 
it was conqueſt by the farher. 

12. The privilege of r e is in 


ſome caſes allowed to the m heir; 


which are com priſed in theſe: following 
! ; 1, If a minor ſucceeds to a minor, 
the 
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Tit. 7.  tulors and curators. 

the time of reſtitution i is regulated by as © 
own minority, and not by his predeceſ- 
ſor's. 2. If the predeceſſor be major, and 
intra quadriennium utile, reſtitution. is 
competent during the heir's minority; 
but he has no further of the anni utiles 
than remained to the defunct at the time 
of his deceaſe. 3. If a major ſuccged. to 
a minor, he has only quadriennium utile 
after the minor's deceaſe, or ſo much 
thereof as was, unexpired at that time. 
But this privilege of minority, as to the ä 
(| expiring of the legal of appriſings, is ſpe- , — +< 
cial and ſingular. Vide e title Com- | 
prif. and adjud. 

13. Minority ends in both! men n and wo- 
men when they are twenty one years of 
age compleat; but after that, there are 
four years granted wherein they may re- 
duce what they did to their leſion and 
prejudice during their minority; and theſe 

years are called ani ulla „or quadrien- 
nium utile. wo | | 
14. If a man be an 3 furious, he Ideotry 

muſt be found to be ſo by an inqueſt; and or furio- 
tber his neareſt of kin may ſerve 55 5 
„ themſelves 


® parl. 


1475. 
C. 66. 


Trodigals 
and their 
interdic- 
tion. 


5 52 5 


is ſurious: and when he began to be ſo; 


3th, ern there wy no purſuit, yet 


. 1 1 


— their Book 
themſclves tutors, or the exchequer' may 
grant a tutor-dative, if they ſerve not; 
but the tutor in law will be preferred to 
that tutor. dative, offering to ſerve gream- 


docungue : and it muſt be proved to the 
inqueſt at the time of the ſervice, that he 


wa A Lc > „ „ 


and. all deeds. done by him aſter that are 
null, not only from the date of the ſer 
vice, but from the time he was man to 
be ideot or furious v. _ 
IF. If a perſon be prodigut or „ ſpend 
thrift; he interdicts hiraſelf, either volun- 
tarily, Which is done by a bond, where. 
by he obliges himſelf to do nothing with: 
out che conſenit of ſuch friends as he there. 
in eondeſeends upon, and theſe ate there. 
fore called the interdictors i and if this 
narrauve be falſe, fo that the perſon is 
not improv ident, as he relates in the bond, 
this voluntary interdiaion wilt be redu- 
ce. 24, Interdiction proceeds upon 
a purſuit at the inſtance of the neareſt 
of kin againſt the prodigal, whom the 
lords will interdict if they Tee cauſe. Or, 


A ob. ti. = aww 8 << wo vn JADAX tas % a 


if, 


« ö r _ ye. r Los F 1 * EN : _ {4 . 9 
A 3 * 0 2 % 8 R % 
4 6-4 * * <3 4-4 * 4 * 
PE AER LITER 2 8 : 
% o r 5 CAS : 
l a WW, 
: * 8 1 a n 
J " 8 he : ＋ 75 * 9 
3 © 4s 1 v2 * ©: ' N [| 
r .v 2 | j > 
1 * 4 - r 4 I 
3 5 


if, in another preceſs, they find he has 
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may BY been often, or is obnoxious to be eheated, 


not; ¶ they will interdict him ex propre , 


gane and theſe two laſt are called judicia 
4. terdictions; and no interdiction laſts 


the I longer than the levity and prodigality 


4 he which ecedfioned it ; but this requires al- 
10; ¶ & the ſentence of a judge. 


are BY 16. Upon this voluntary bond bond. he lords 


 fer- ¶ of ſeſſion grant letters of publication; and 


d to after theſe letters are publiſhed at the mar- 
ret croſs of the head burgh of the ſhire 
where.the perſon interdicted dwells, and 
are regiſtrated, the perſon interdicted can 
do nothing to the prejudice of his heri- 


table eſtate, otherwiſe the interdictors 


publication of the interdiction (for inter 
ditions extend only to heritage); but 


done after interdiction. 


Or, * fell to any eſtate during their mino. 
ya TL E3 Tity 3 


may reduce theſe deeds, as done after the 


yet the perſon bimſelf is ill liable to per- 
ſonal execution, even upon theſe deeds | 


of Far 


17. A father is likewiſe, in law, admi- Admin 
niſtrator to his own children; that is to ſtrator in in 


fay, is both tutor and curator to them, he. 


* 


Dili- _ 
. gence 

admini- 
ſtrators. 
Pro- tu- 
tors. 


ing, will, upon a bill, authoriſe curators 


18. Tutors and curators are not pro- 
prietors, but adminiſtrators; therefore 


any heritable right belonging to the pu- | 


ſet tacks for longer time than their of: 


any deed for his own advantage, ſuch as 


to a third party. 
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rity: and if either pupil or minor have 
any legal action to proſecute, and want 
tutors or eurators, the Iords, or any other 
judge before whom the proceſs is depend- 


*who are therefore called curators ad lites. 


they can only manage rationally, and do 
every thing for the utility of the pupil; 
but even this adminiſtration does not im- 
power them to ſell lands, or to renounce 


pil, except for paying of debt, in which 
eaſe they muſt have a decreet for theit 


warrant; nor does it impower them to 


fice laſts; nor can any tutor be auctor in 
rem ſuam, by authoriſing the pupil to do 


to become princi ipal or cautioner for im 


19. All theſe tutors, curators and ad- 
miniſtrators, or any who behave as ſuch, 


and who are called in our law pro-tutors, 
are liable to 9 do exact dilgence; and there · 
8 fore, 
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have 
Want 
other 
pend- 
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bites, 
pro- 
efore 
d do 
upil; 
t im- 
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pu- 
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fore, ifany of their pupils debitors be · 
come bankrupt, or their tenants break, 


they are liable in ſolidum, ſo that the pu» 
- pil may purſue any one of the tutors for 


the negligence of all the reſt 7 ou he 10 


his relief againſt the reſt. : , 


20. They are likewiſe lable-t to put — 
minor's rents out upon annualrent within 


half a year, or a term, after they receive 


them, and to put out his money upon an- 


nualrent within a year, both which times 
are allowed to get good debitors: but if 


his bonds bear annualrent, they: are only 
obliged to take in theſe annualrents once 
during their office, and to turn thein into 
a principal ſum; bearing anhualrent. 
21. After tutors and curators have once 


accepted they cannot renounce; but if 


they miſcarry or malverſe in their admi- 
niſtration, they may be removed by an 


action, as ſuſpect tutors, 


22, If there be more tutors or curators, 


the office, upon the death of any of them, 


accreſces to the ſurvivors, Except they be 
named jointly, for then the firſt nomina- 
tion is diſſolved by the death of any one 
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any one. And, for the ſame reaſon, if a 


oertain number be declared a quorum, the 
| nomination falls, if ſo many die as that 
this number ſurvives not; nor does the 


office accreſce to ſuch as ſurvive. 
23. We have little uſe in Scotland, of 


oncerning ſlavery, or patria poteſ: 
tat; for we; 83-Chriſtians, allow no men 
to be made ſlaves, that being contrary to - 
the Chriftian liberty: and the fatherly 


power, or patria poteſtas, has little effec - 


with us; for a child in family with his 
father acquires to himſelf, and not to his 
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TITLE 1 


of the ins on of rights” and the ſeveral 
| ways by, which a right may be acquired. 


FEING to treat in ibe Kcond 

\ Book of things themſelves to 
which we have right, and how we come 
to have Tight to them, it is fit to know, 
2. That dominium, or property, is the 
pruer of ufing- and difpaning what is onrs, > 
except in fo' far as we are reſtrifted by 
law or pation : aid the law, defigniag 
the general good, atlbws us not to uſt our 
on fo. as thereby chiefly to prejudge' our 
neighbour; et in @milattonem vicin. 
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e the diviſom Book Il. 
3. The property of every thing belongs 


to ſome perſon or ſociety, and cannot float 


in an uncertainty; aam dominium non 
poteſt eſſe in pendenti. © LES 
4. Some things do not fall OR com- 
merce, and ſo we cannot acquire any pro- 
perty in them, ſuch as things common, 
as the ocean (though our king has right 


to our narrow ſeas, and to all the ſhores). 


ade, Things public, which are common 


only to a nation or people, as rivers, 


"harbours, and the right of fiſhing in 


the ſaid rivers. 3tio, Res untverſitatis, 
which are common only to a corporation 


or city, as a theatre, or the market-place, 


and the like. : 4to, Things that are ſaid 
to be no man's, but are juris divini, 


which are either ſacred; ſuch as the bells 
of churches; for-though we have no con- 


ſecration of things ſince the reformation, 
yet ſome things have a relative holineſs 
and ſanity, and ſo fall not under com- 


merce, that is to ſay, cannot be bought 


and ſold by private perſons, 5, Things 


that are called ſanctæ; ſo called be- 
| cauſe they" are guarded. from. the inju- 


ries 


ne pus AU Ke. 


ries of men by ſpecial ſanctions, as the 


walls of cities, perſons of ambaſſadors, 


and laws. 6/0, Things religions, ſuch 


as s charch-yards, | 


5. As to thoſe things which fall within 
commerce, we may acquire right to them 
either by the law. of nature and nations, 


or by our civil and municipal law. Do- 


minion or property is acquired by the 
law of nations, either by our own fact and 
deed; or, ade, By a connexion with, or 
dependence upon things belonging to 


us: the firſt, by a general term, is called 


occupation, and the laſt acceſſion. 
6. Occupation is the appropriating and 


aauretionding. of thoſe things which for- 
merly belonged to none. And thus we 


acquire property in wild beaſts, of which 
we acquire right how ſoon we apprehend 
them, or are in the proſecution of them, 
with probability to apprehend them ; as 


| alſo, weretain a right to them whilſt they 


remain in our poſſeſſion, and even after 
they have eſcaped, if they be yet reco- 


verable by us. 240, Property comes 


* erſüon 3; as for inſtance a houſe 
8 | built 


Ways of 
acquiring 
Property. 


tion. 


Acceſ : 
ſion. 5 


| Cat ion. 
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| built upon, er tres taking] root in our 
ground, andthe utalſo.of our beaſts 


belong 10 us; and gicund chat. growa to 
our ground inſenſibly, becomes ours, and 


zs called llivis by abe Gvihans, And 
it is a general rule in w, chat 1 


am Ne guĩtur naturum Jari prvricidalis +> 


yet a picture drawn by u great — u- 
another man's ſheet' br table, be- 


wn longs to the pointer, and not to che ma- 
ſter of that Whereon it Was drawn, the 


5 to the excel. | 
Ae abs cer. e 
7. There are may other ways 3 


_, quiring right and property, which may 


be referred either to oc cupation or acceſ⸗ 
fion; as, Ha man ſhould make a ſhip- of 
my wood, it would become the 
and would not belong to me, to whom 
the wood belonged ; and this is called 
Fpecificarion ; in which this is a general 
rule, that if the ſpecies-can be reduced to 
the rude maſs of matter, then the own- 
er of the matter is alſo owner of the ſpe- 
cies,'or thing made: as, if a cup be made 
of another mans ſilver, the cup belongs 
100 not 


mY - 2 9 ** 4 hon — * * 5 8 . n 4 * ws 2 
* P bh ths N td * 3 * 1 q * "I 4 4 bg, >< 7 e * . 4 9 . * n — 
4 oa OM ob Td et ST BY 8 3 * : * e IR XW W . * þ * 
& r the * q EY Wo . 1 * 2 * 1 1 3. : T- 2 
* 28 3 * . . - * *_, 4 a 8 2 5 * — - 
— . 2 # 3 
vo — N 8 * 
8 4 


Ie 1 8 of. rights, Kc. | 

not the maker; but to the owner of 
the metal, becauſe it can be reduced to 
the firſt maſs of ſilver; but if it cannot 
be reduced, then the ſpecies will undoubt- 
edly belong to him that made it, and not 
to the owner of the matter; as wine and 
oil made of another's grapes and olives, 
which belongs to the maker, ſeeing wine 
cannot be reduced to 9 * which 
it was made. 125 

8. Property is likewiſe. 3 whey E 
two or more perſons mix together in one, 
what formerly belonged to them ſeveral- | 
ly; and if the materials mixed be liquid, 
it is called by a ſpecial name.confuſion, as — 
when ſeveral perſons wines are mixed and 
| confounded together; but if the particu- 

lars mixed be dry and ſolid, ſo as to re- 
tain their different ſhapes and forms, it is 
called commixtion: and in both caſes, if Com- 
the confuſion or commixtion be by con- wimion. 
ſent of the owners, the body or thing re- 
ſulting from it is common to them all; — 
but if the commixtion be by chance, then, | 
if the materials cannet be ſeparated, the | 
thing i is yet common; as when the grain 
> 4 | or 
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or corns of two perſons are mixed toge- 
ther by chance, here there muſt neceſſari- 
ly be a community, becauſe the ſepara- 
tion is impoſſible; but if two flocks, of 
| ſheep, belonging to different perſons, 

mould by accident mix together, there 
would be no community, bat every man 
would retain right to his own flock, ſee- 
ing they can be diſtinctly known and ſe· 
parated; and theſe two ways of acquiſti- 
on are by accefſion. 

9. The laſt and moſt ordinary way of 
1 property is by tradition, which 
is defined, A delivery of poſſeſſion by the 
true owner, with a deſign to transfer the 
te the receiver : and this tranſla- - 
hi is made either by the real delivery 
of the thing itſetf; as of a horſe, a cup; &c. 
or by a ſymbolic delivery, as is the delive- 
ry of a little earth and ftone in place of 
the land itſelf; for where the thing c can- 
not be truely delivered, the law allows 
ſome ſymbols or marks of tradition; and 
fo far is tradition neceſſary to the acqui- 

ring of the property in fuch caſes, that he 
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who gets | the laſt a with the - fiſt tra- 
dition, i is ill preferred by our law. 
10. If he who was once proprietor does 
willingly quit his right, and throw it a- 
way, (which the Civil Law calls pro de- 
relicto habere) the firſt finder acquires a 
new right per inuentionem, or by finding 
it; by which way alſo, men acquire right 
to treaſures, and to- jewels lying on the 
ſhore, and, generally, to all things that 
belonged formerly to no man, or, were 
thrown away by them; but it is a gene- 


ral rule in our law, that what belongs to 


no man is underſtood to belong to the 
11. Preſeription is a chief way of ac- 


quiring rights by the Civil Law; but be- | 
| cauſe that tile. compretends many things 


which. cannot; be here underſtood, I have 
treated of preſcription amongſt the ways 


of loſing rights, it being upon divers con- 


ſiderations modus acquire ndi & amittendi. 

12. We alſo acquire right to the fruits 
of thoſe things which we poſſeſs bong fi- 
ue, if theſe fruits were gathered in or up- 


1 conſumed by us, whilſt we 


3 thought 


Achuiſi s- 
per inden · 
tionem. 
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thought we had a good right to the thing 
itſelf; for. though thereafter our right 
was found not to be good, yet the law 
Judged it unreaſonable to make vs reſtore 
what we looked upon as our own, when 
we ſpent it; and therefore when this Bo- 
za fides ceaſeth, which may be ſeveral 
ways, eſpecially by intenting an action at 
the true owner's inſtance, we become an- 
ſwerable for theſe fruits, though thereaf. 
ter they be percepti & conſumpti by us. 


* 17 L E. W. 
” the 4 Ference betwixt heritable” and 


2 m veable rights, 


— 9 4 


7 * + 


Aving i in the- Wm title eures 
1 1 how we acquire apt; ta we come 
5 now to the diviſion of them. 

Heritable - 2. The moſt comprehenſive &i viſion of 
rights amongſt us is that whereby they 
are divided into Fed ho vs <tr 

Home. © ICT 0 
3 Heritable eas in a ri ſeals, are 


e 1 and all ſums of money, and 
689043 > _ "oh other 
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one place to another, are moveable > bat 
that is only counted heritable! in | a\ legal 
ſenſe, which belongs to the heir, ai all o- 
ther things which. fall to the executor are 
moveable; and ſo ſums of money, albeit 
of their own nature they are moveable, 


yet, if they were lent for annualrent, they 


vere of old reputed heritable 
4. For underſtanding-whereof ĩt is ne- 


other things whiewe can eee 6 


ceſſary to know, that albeit by the Canon 


Law all annualrents were forbidden, as 
being contrary tothe nature of the thing, 
(money being barren of its o¼n nature) 
yet the reformed. churches do generally 
allow it; nor were the Jews prohibited to 
take annualrent from ſtrangers. 

5. Before the year 1641 all donds and 


ſums bearing annualrent were: heritable 


as to all effects, fo that the executor, who 
is heres in mobilibus, had no- intereſt in, 
nor ſhare of ſuch bonds, but they belong - 


ed entirely to the heir: but that parlia- 
ment finding that the reſt of the children, 


beſide the heir, had no proviſion by our 


law, except an equal ſhare in the move- 
ables, , | 


F.3. 


Annual? 
rent. 8 


— 


| =- 


pores . eee "ny 
able, and ſo belong to the exeentors, ex- 
cept either the executors were ſecluded, or 


the debitor was expreſly obliged to infeft 


the creditor which is likewiſe renewed 


rl. finde the king's reſtoration *: for in theſe 


1661. 
> ©. 32. 


caſes it was clear, that by the deſtiſiation 


of the defunct (which is the great teſt in 


chris caſe) theſe ſums were to be hetitable, 


Heritable And yet all egen, wan GN Are 


till heritable, in ſo far as concerns the fifk 


 reldam, or ibe rallet; 90 chat, if a bond bear un. 


f ay right 0 it, a. lling under merebela 
Lnigle eſeheat (whereby when he becomes | 


rebel all his moveables fall to the king); 
nor Has the relict any right to a third of 
them, as ſnie has to a third of other move- 


© ables, the law having preſumed that fe- 


lifts will be ſtill ſufficiently ſecured by 
_ . their contracts. But Whether the fiim be 
| heritable or moveable, al the bygone an- 


nualrents, and generally all bygones, are 
moveable as to all intents and purpoſes, 


and ſo fall to executors, and to the fiſk, 


aud 
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are locked on as money lying dy the de- 
bitorg they being already payable, as all 


belong toi the heir. Tt 10 22 i: 


2246) S6far-dots:the her td 


of the: iproprictor, in regulating whether 


⁊ ſum ſdiould be: heritable or meveable, 
(the law thinking that every mai is beſt 


judge how his eſtate ſhonid - be beſtowed) 
that if a man deſtinate a ſam: to: be em- 
ployed upon land or annualrent, ch is deſti- 
nation will make it her table, and to be- 
long to his heir: or though the ſum was 

originally ſecured by a mo able bond, 


yet it may become heritable hy the credi 


tor's taking a ſuperveening heritable fe. 


obligations bearing a track of een 


. He . l 


Sums he+ 
ritable by 
deſting= 


tion, 


curity for it; or by 'compriſing for his ſe. 


curity. But yet the creditor's -defign' is 
more to be conſidered than the ſuperve- 
nient right; as for inſtance; a ſummay be 


moveable e ſua naturu, and yet may be 


ſecured by an heritable ſecurity; as in the 
caſe of bygone annualrents, due upon in- 


ſeftmient of annualrent, Which are un- 


| queſtiohably moveable of their own na- 
= | ture, 


bre, and yet they are 3 1 3 
and even exceutors may recover them bs. 
a real action of poinding of the ground 1 
and if a wadſett bear a proviſion, that not- 
withſtanding of requiſition the wadſett 
ſhall ſtill ſubſiſt, the requiſition will make 
the ſum moveable; though it continue ſe- 
cured by the infeftment... As alſo, fums 
ab initio heritable may be ſecured by an 
acceſſory moveable ſecurity; without alte 
ring cheir nature; as for: inſtance, if one 
- take a gift of fingle eſcheat for ſecuring 
himſelf in heritable ſums, this does not 
alter the — wo n heritable 
el Though a he be-hecioble, yet-if 
the creditor to whom it is due require his 
money either by a charge or requiſition, 
it becomes moveable; for the law con- 
eludes in that caſe, that the creditor de · 
ſigns rather to have his money, than lying 
in the debitor's hands upon the former ſe- 
curity; and if it were lying in money 
beſide him, it would be moveable: and a 
requiſition to one of the cautioners will 
make it moveable, as to the principal and 
5 ; all 
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will not make the ſum moveable ; for 
the deſign of the creditor is preſumed to 


for the ſame reaſon, a requiſition uſed by 


falls not under the jus mariti, will not 
make it moveable, ſince it is preſumed 


i, ſhe deligned only to get payment, but 
'S not to give it to her huſband. 
on 8. But if the creditor who onal his 


money take annualrent after that requiſi- 
tion, it is preſumed that he again altered 
his inclination; and ręſolved to have it he- 
ritable, and to continue due by virtue 5 
the firſt ſecurity. 

9. Tho' a bond be heritable, as "RN 
ing annualrent, yet before the term of . 
payment it is moveable as to all perſons. 

10. From all which it is. clear, that 
ſome ſums are moveable as to the execu- 


ſome may be moveable as to the debitar 
and his'cxecutors, and yet may be heri- 
table 


all the athiric cautioners. But wo on 
a bond, wherein exeeutors are ſecluded, 


continue in favours of the heir, till the 
ſam be paid, or the bond innovated: and 


a wife, who has an heritable ſum that 


tor, but not as to the fiſk or relit; and 


„ * ws} 
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1 


Superior 
and vaſ- 


4 


r teothe[ cradle lum us rope 
ſenting him; as for inſtance, an obliga- 
non to employ a ſum due by a moveable 


dond upon land or unnualrent, for the 


Heirs of a marrige, that ſum, us to 
the creditor, would be heritable, yet yuoad 


the debitor it would remain moveable. 


aq ay ew 1 


of the ron titution F heritable: rights by 
Charters abi n . 


A wing treated in „ 

ter of the difference betwixt he- 

nd moveable rights, it is now fit 

to begin Vith heritable 3 more 
noble. 

*. een b e eee ted by 


abe FendaliLow;by which fexdum, which 


we call a feu, was defined to be, A yree 
und gratuitous right te lauds made to one, 
Vr. ſervice to be performed by him. He 
ho grants this feu is in our law called 
me ſuperior, and he to whom it is 
1 is called the vaſſal : the ſiperior's 
right 


7 Bock l. 
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able alga nba, and e — af . 
the land to be holden of himſelſ, then that 1 
to other pertin whoiceceives that feu is a. ̃ 
oled the ſab-waſſal; whereas the! vaſſal Sub · vaſ⸗ 
. = granted thefev becomes the imme ©: 
| diate ſuperior to this ſub · vaſſal, and the 
vaffaks ——— the en 5 


twixt him and the ſub⸗vaſſal. e wats | 
| - 3. The ſuperior diſpanes ardinarily t —_ 
fev, to be holden of him by a charter and 

ſaſine. The charter is in effact the giG 

poſition of the feu made by the ſuperior 

to the vaſſal: and when it is firlt granted, 

it is called an original charter or right; 

and when it is renewed, it is called a right 
by progreſs: and proceeds either upon re- 
ſignation, when the lands are reſigned in = 
the ſuperior's hands for new 'infeftment; 2. 
either in favours of the vaſſal himſelf, or 

of ſome third party ; or by confir natior 
when the ſuperior confirms the right for- 
meply granted and if it is to be helden 


from 


- Cauſe 


onerous 
and lu- 
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from the · diſponer of the ſuperior, that 


s called a me, and is a public right, and 
© bs ſtill drawn back to the date of the right 


confirmed: but if the confirmation be 
only of rights to be holden of the vaſfil, 


it is called de me, and is a baſe right; the 


eſſect of this charter being to ſecure a- 
gainſt forfaulture, or recognition of the 


ſuperior, all which are voluntary rights; 
but if they be granted in obedience to a 


charge upon 0 or _ On, 


| tay are neceſſary. 


. If the charter contains a Guus de 


no uodamut, then it has the effect of an 


original right, and ſecures againſt all ca- 
ſualitie s: due to the ſuperior. _ 

Sg In charters the firſt thing expreſſed 
is for what cauſe it was granted; and if 
it was granted for love and favour, our 
law calls that a luerative cauſe; or for a 
rien and. good. deeds, this we call A 


. 86.1 T he und thing conſiderable in 2 
chonterigthediſpolitive clauſe, which con- 
rains the lands that are diſponed; and, 


: regularly with us the charter will give 
: n 
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preſſes hut che valſal is x paęetõ the ſu- 


do, becauſe the clauſe whereby it is: pays 
able bepi ns Reddndo inde" amt 


randice,”which' is either perſonal or rea; 
perſon warrandice is when the author 
or diſponer i is bound perſonally; and is 
cither, Simple warratidioe;" udien is only 


in pure donati 
from fer and eel! Whbſch is, tat- che 

er Ha BINS he done, 6 MAN! Sb do, 
ed prejudieĩal to the right warrant-· 


. a0 


* 1 


in this-clauſe; though they be enumera 
s of the charter- 


led the tencndas, from the ſirſi ot of _ > 
| the rauf d e νο.ε ed og barmybag 
- 8. The fourth clauſe is that wichen 


perior; "anU-this3kity is called the ved. 


9. The fiſttr clauſe is the clanis of t 


from Gbſequent arid future decds'of the 
granter, and this warranqiee is implied 
tions ; or, "288, Wurrandiee | 


ed; or, 310, Warrandice is — 


War - 
randice 
from fact 
and deed. 


A bſolute 
warran ; 
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= heated ane, the 
= an adequate onerous cauſe: preſutnes Mill 
= abſolute warrandice; but abſolute war- 
_ £-.- randice in aſſignations imports only that 
the debtis truely eee 
: bitor is ſolvent. 15 . 0 n 
180. All rights granted. by the king: are 
= preſumed eee a ane no 
_ -.::.: warrandice. 
4. 211. Real Rani ay is ere infefi- 
Fb. mani. of nenten in given nr 
12. be egg of warrandice is, thee 
3 there is competent to the party, to whom 
1 ande is granted, an action of e- 
viction. $2 } De 


en Y 8 infers relief, ſo ex- 
ee.amdion infers regreſs; that is to ſay, the 


party from whom the excambed lands are 

evicted, either by a deed of the excamber, 

or a defect of the right, has regreſs and 
recourſe to the lands which heexcambed, 
nuith the lands which are evicted: and 
this ariſes from the nature of the excam · 
| bioy, without expreſs paction, and is com- 

A 3 


an Ties as rights by charters, &c. 

bat i petenr toy 28 well as againſt, we ſingular 
till raps of excambers and their heirs. | 
Ar- | 


| rug. Becauſe tradition is requiſite fo the Proctpe 
ba eotvplenivs of all rights, therefore the * £ 
de- charter contains a command by the ſupe - 
rior to his baillie, to give actual ſtate and 
. aſine to the vaſſal; or to his. attorney, by 
tradition of earth and ſtone: and this is 


called the precept of ſaſine; and upon it 
ki. the vaſſal, or ſome other perſon having a 
5 procuratory from him, gets from the bail- 

lie earth and ſtone, delivered in preſence saſine, | 
We. of a notary and two witneſſes; which in 
„c firument is called a ſaſine. And if the ſu - 
0 perior gives ſaline himſelf, it is called a 


| ſafine propriis manibus : fo that a formal Saſine 
ſaſine is the inſtrument of a notar, bear- Ma: : 
ing the delivery of earth and ſtone, ' or . 
ſome other ſymbols, by the ſuperior - We 
his: baillie, to the vaſſal or his attorney; 

the tenor whereof is known and fixed 
and now, by a late ſtatute, the witneſſes 
muſt ſubſcribe the inſtrument . And . 5. 
thus the vaſſal ſtands infeft i in dere land 1681. 
by charter and ſaſine. EL 
15. This ſaſine being but the aſſertion ; 

G.2. 1 of 


* =" 7 F . 
n 


| * Park. 
1594. 
e. 218. 
. 


© .. 


1617. 
& 16. 


after 40 years 


the 


"-0/ che: fy Been k. 


er the; notar, proves not, except the war, 
nuant of it, that is to ſay, the ptecept or 
. be pro- 
duced: but a ſaſine given by a huſband to 


his wife, ot by a ſuperior; to his vaſſal, 
preptiis manibuus, without a Precept, is 
ſufficient, -when the competition is with 
the granter's on heirs, or with no more 
ſolema rights, and is not exorbitant; and 
there is no neceſſity to pro- 
duce either precept of ſaſins, or procura- 


tory: of reſignation, by a ſpetial ſtatute 5, 
16. This ſaſine muſt be regiſtrated 


within 60 days, either in the general re- 


giſter at Edinburgh, or in the particular 
regiſter of the ſhire, ftewartry « of. regality 
where the land lyes g, elſe the right will 
not be valid againſt a ſingular ſucoeſſor; 
that is to ſay, if any other perſon buy 


bodies of that ſaſine , but the right will 


- nement muſt have a 


they be united in one enemeat, nd then 


ſtill be good ad the whe and his 


T - ETD £5 


17. If lands * F every te- 
ecial ſaſine, except 


Y One 


1 be- will not be obliged to take 


an. 


ZE & 


5 . 8 


Sg 


e- 


be fuenf Df tf whotetohgions te. | 
nemlents, theſe Being flaterally uifite 5 but 
will mot Be ſüfficient for lands lying f- 


4 
* 


. 2 "re 7 * DB. 
6ii6/ſafihe feves for all, Weber. 


cCial place expreſſed Where ſaſine ſhould 
be taten: but if there be no place ex- 


preſſed; then a ſaſthe ug aBy part will 


conti86! Add one lane i ſcr ve for all 
tenemnents Sf fle Erd; bat where they 


Are of ſeveral Winds? (4s lands; fits: ür 


. 


holddnof different fuperidrs/ or dy WE. | 


ferent Holding of the fame ſiperion, Meſh, . 


though? contiguous, will require ſ&v@- = 


tal funds, he fynrbbols off pbffeſſion be- 
ing diffeterty for lands pals by the tradl. . 
tionꝰof eam eee enen 
_ and happer: ˖ 

19, Sometimes lk ale-erofted- "mts - 
2 barbny, (the riature of which is explain! 
ed before litle inferia angel) and when 
ſoever this is . is im ppſicd as 
the leſſer degree! 4a £ Pa wards 2 1 

19. Brection into a W 
by the king, and is not communicable. 
by — ſubaltern an albeit the whole 
G. 3, ' barony, 


— 


into 2 ba- 
rony. 
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Fans Pap 1 ae Fay unioa 
may be thereby communicated, | 

20. This union can only be granted 
by, the king; which he may grant either 
originally, or by confirmation; and being 
ſo granted, it may be tranſmitted by the 
receiver to a ſub · vaſſal. But if a part of 
the lands united be diſponed, the whole 
union is not diſſolved, but the part dif 


poned only: and this union, and all other 


privileges, add proviſions, can only be 
| panda actions vane In the ſa- 

fine. 
21. Real rights being hs eſtabliſhed 
by charter and ſaſine, are not affected or 
burdened by back - bonds or other perſo- 


nal declarations ; ſo that ſingular ſucceſ· 


fors are not obliged to take notice of them: 
| but till they are ſo compleated, ſuch de- 
clarations:(tho*:-perſonal) do affe& them, 
and are valid: againſt ſingular ſucceſſors, 
But they affect perſonal rights, ſuch as 
bonds or ER IN even e 2 555 be 


by 3, * 3 
2 * 4243 44 4 Y * * o 
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75 frveral kinds f ue. 2 


ARE firſt di vion of rus from the Diviom 
ſeveral kinds of bolding, is that * = 
3 lands hold ward, ſome feu. ſome 
blench, and ſome burgage. 

2. For underſtanding wandbaldicas, ie Ward, 
is fit to know, that at firſt, all feus were 
rights granted by the Longobards, and the 
other northern nations, when they con · 
qvered Italy, to their own ſoldiers, for ſer- 
vice to be done in the wars; and there. 
fore ward · holding, which is the propereſt 
holding, is called fervitiummilitare ; and. 
all lands are therefore preſumed to hold 
2 exeept another holding be expreſ- 

and. ſervitium debitum & conſuctum. 
eee to be ward- holding. 
3. The advantages ariſing to the ſupe- 
rior by the ſpeciality of this holding are, 
that he ſuperior has thereby the full mails 
as AE 9s ward- 1 n the 


* 


Pal. years that his way vaſſal i is minor *: for 
[ig * the feu being originally given to the vaſ. 
. ſal for military ſervice, it returns to the 
* 157 5 ſuperiot during minority: becauſe the 


law preſumes that the minor is not able 


ds ſeree his fubertor im the ward: but in 


fettiale vaffuls this caſtality lalts only till 
fourteen years comipltati® betauſt they 


may then marry hüſba 


Able tc erde the ſöpefidr; aid f bro. 


perth is callba'the caſusffty Gf wäfd; 156 
marfiage .de 18 orher Holdihgs, 


» . 4 Liquid quota of aal preſtati- 
on, ĩn place of the mils and Güttes that 
fall is — by the ward, and chis holding 
is called taxt, Ward: the marriage is alſb 

tax · q in that caſe to a pre fun. Bur 

though theſs taxt! ward and tand mare 
riage duties become debita ſuuui, hey be: 

; 3 the reden; pat, be- 

cauſe the. holding re mans ſti a w ard- 
holding therefore lands holding! faxes 
ward ;;recognoſte; (if they be: diſponed 
wichaut conſent of the ſuperior, When 


ds we may be 


bel 
de * in the Bert kirleee 511 
orferitties the ſupxti6r is ent to 


na 8 * 


a. 


js valled black. ward, or — 
— 42211ʃ5 10 A rid iti TO! 2 Kitt: 


| 7 70 holdings is that. whoredy: the res 


ad vaſll is obliged. to pay dach Irs | holding, 
2 duy, nomine fee. 10 2701 8 

be 6. This holding has ſome reſemb 

1 vil the dane in ag? Roman av, 
122 (+-perpttoal — onttining 


a penſionj as tie hire which was grantetl 
for improving and cultivating darren 
ground i but our feu · holding come from 


de Feudal Law; (whereof thre is hö ve- 
E ſlige in the Civil Lau) and paſſes dy m- 
„ ent io hie 

. Blench-bolding is that whereby the 
w 


vaſſal is to pay an eluſory duty, ; merely ß 
for acknowledgment, as 4 penny; or a 
. pair of gleves, nomie allæ firma, and \ oy 
: . ordinarily i it. bears 7 petatur funſum. 1 ; *. 
. X , Pheſe blench · duties Are not! due, an 
g whether they be of gr ns, 
a by 


except they he req 
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n e the gore in, kr. Bock. I * 
5 Parl. berior v; as for inflanice, H the [btench. il © 

0. 14. — yearly attendance at fuch'a place, 1 

or a roſe early, the ſuperiot can ſeek no- 


thing for his blench · duties, except he re. © 
057. quire the ſame within the year. . But the Y 


enxchequer now puts a value upon every N 
7 : dlench · duty that can be eſtimated, ſuch c 


as gloves or ſpurs, and exacts them for a 

| all bygor, e years within en tho . 
Ran dev ns not required yearly.” * - 
9. Burgage- holding is that au which Il © 
'borghs-roya ate obliged to pay to the | 
king, by the charters erecting them into a , 

| [burgh royal; and in this the burgh is the 6 
 -vaſſalzcand not the particular/burgeſſes; Ml * 

and the bailiffs of the burgh are the king's 1 
balliffs: nor can ſaſine in burgage lands 

be taken by any other than the balliff and b 

| + Parl. _ _towne<cletk 1, if the town have any; and [ 
1567- they muſt be regiſtrated”in be town: : 
4 Parl. _ books r. 1 
* ” 10. When Jands are mortified (hich | ö 
| — mortuam) to churches, 
mertzon. hoſpitals, or other pious uſes, the ſociety to. ll © 
which the mortification is made becomes 
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ho of the caſualities due to the Aerie. 


1 4 d wa A 4 4 4 
lich 1. e feu deing thus Nared by by the ; 
the 291 ſuperior in the perſon of his val. | a 


fal, i it will be fit, in the next place, i to con- 
ſider what right the ſuperior 1 rerains, and 


he bs 
bet right che, raff, Tauer, by this | 
ds. 4 The ſuperior — "ill demininm a 
d drefunin the feu, and the vaſſal has on- 


ly dominizm utile; and therefore the ſu- 
perior is ſtill infeſt, as well as the vaſſal: 


* bat the king needs not be infeft, for he i s 
5 inſeft jure coronæ in all the lands of Scot- 8 
3, land; that is to ſay, bis being king is e- * 
0 e to an infeſtment. w 

3. The ſuperior has different. advanta - 


| ges Fang ache according t to the different 
manner 


5 2554 181. 801 * wege * 


we ah; ge de when 


Nee to the mails and duties of his vaf- 
ſal's lands during all the years that his 
vaſſal is mĩinot y andithis is properly cal- Ml 
led the caſuality of ward: but the ſupe- | 
rior; or his dohator, are * | 
teig the heir, if he have no other | 

_ blench lap * and to uphold e bout 
parks, &c 5 1 condi Fig as they 
: od them 3 ;agd muſt ang Saulen for 
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half of his Tine, lands" i af echt his 
apparent heir „ 0 Ho is 1 ar us, 
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1's confirmation before he takes in- 
fefirgents for if he take infefiment before 


as ſaid is, ſince the vaſſal ſhows ſufficient- 


the infeſtment. But if the ſafine be null 
in itſelf, it infers no recognition, becauſe 
in that caſe there is no right tranſmitted. 


not ſell the half without the ſuperior's 
conſent, yet if he thereafter ſells as much 


the feu, the firſt buyer will like ways loſe 
his right, if it was not confirmed before 
he took infeftment. And this holds e- 
ven where the lands are but wadfer, tho 
the back · tack· duty does not extend to the 
equal half of the value of the lands, if the 


tenement. But alienation of teinds in- 
fers not this caſuality, becauſe ey * are 
not holden ward. , 

7. Not only a confirmation, or mvede- 
mus, (if it expreſs recognition) but the 
ſuperior accepting ſervice, or purſuing for 
the eaſualities, or accepting right from 


he be confirmed, the lands recognoſce, 
| by his adde by the very taking of 


6. And though the vaſſal at firſt did 


lands wadſet exceed the major part of the 


as will extend to more than the half of 


H * the 


the vaſſal poſterior to the deeds inferring 

recognition, are a paſling from the re- 
cognition ; becauſe they infer the ſupe. 

rior's acknowledgment of the vaſſals 


right. And inhibition raiſed and · execu- 


ted before the recognition be incurred, ſe- 


eures againſt the ſame, by a late ſtatute &. 


8. Recognition takes place in taxt- ward 
as well as ſimple ward, but in no other 
manner of holding, except the ſame be 
expreſly provided in the vaſſal's charter; 
for ward- holding is preſumed to be the 
only proper feudal right. 

9. If the vaſſal denieth the ſuperior, he 


loſes his feu, and this is called diſclamati- 


on: but any probable ground of igno- 
Trance will take off this forfeiture. 

10. If the vaſſal who holds ward-lands 
dies, having an heir unmarried, whether 
minor or major, the ſuperior gets the va- 
lue of his tocher, tho' he offer him not 
a woman to be his wife; but if the ſupe- 
rior offers him his equal for a wife, and 
he refuſes to accept her, and marries any 
other perſon, the ſuperior gets the double 
ol his tocher. And one of theſe caſualitie 
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| of the caſualities due | Book U. 


is 


Tit. „ 1 be ſuperior. 92 
ing is called the ſingle avail of the marriage, Avail of 
re- and the other the double avail of the mar- — 
riage. But the modification of this is re- 
ferred to the lords of ſeſſion, who conſi- 

der ſtill what was the vaſſal's free rent, all 

debts deduced ; and the ordinary modifi- The 
cation of the ſingle avail is about two bs. 
years rent of the vaſſal's free eſtate, even vail of 
though the heir was heretrix; and the nnn. 
double avail is but a year more, which is 
three years free rent: and though there 

were more heirs-partioners, there will on- 

ly one avail be due for chem all. 

11. Though this caſuality of marriage 

be ſtill due in all ward-holdings, yet they 

may be due by expreſs paction in other 
holdings; and there are many in Scot- 

land who hold the ir lands feu, cum ma- 
ritagio : and in both . marriage is 
 debitum fundi. 

12. Tho', as to the exſualicy of ward 

every faſurive has right to the ward-landꝰ 
holding of himſelf, where the vaſſal holds 
ward- lands of more ſuperiors; yet the 
caſuality of marriage falls only to the 
. 9 becauſe there cannot be 


H 2 more 


Of the caſualities due Book Il 
more tochers than one, and he is the eld- 
eſt ſuperior from whom the vaſſal had the 
firſt feu; hut the king is ſtill preſumed to 
be the eldeſt ſuperior, becauſe all feus 
originally flowed from him. _ 

13. It is thought that the reaſon why 
this caſuality is due, was becauſe it was 

not juft that the vaſſal ſhould bring in 2 
ſtranger. to be miſtreſs. of the fea without 
the ſuperivr's conſent ; for elſe he might 
chuſe 4 wife out of a family that were an 
enemy to the ſuperior. But Lrather think 
that both ward and marriage proceeded 
from an expreſs paction betwixt KIng Mal. 
com Kantmore and bis ſubjects, when he 

firſt feued out the whole lands of Scot- 
land amongſt them, as is to be Oe" in the 

firſt of his ſtarures *. . 

14. The ſpecial duty irif6g: to the ſo⸗ 
perior in a feu holding is, that the ſuperi- 
or gets a yearly feu-daty paid to him; and 

i no part of this feu duty be paid for three 
years, then the vaſſil Ioſes his feu, ob non 
folutam camnem for the feu · duty is called 

canon: and if this proviſion be expreſſed 
in his charter, he will not be allowed to 

Pur ge 


york this 8 fin aan e 
at the bar. But though this proviſion be 
not expreſſed in the charter, yet the feu 
will be annulled for not payment of the 
fen · duty, by an expreſs act of parlia- 
ment *: bur the vaſſul, in that caſe, will 
be allowed to purge at the bar; and the 
teaſon of this difference is, becauſe theex- 
preſs paction ĩs thought a ſtron = 

the mere ſtatute, - 

15. A clauſe laben, ib en Hap Gai 
bes any proviſion which makes a penalty 
to be incurred, and the obligation to be 
null ſor the future: as where the ſuperi- 
or gives out his feu upon expreſs condi- 
fey ſhall be null and reduceable. And a 
elauſe reſolative is a. proviſion, whereby 
not performance, dechred to have been 
null from the beginning. 
1066, The cafualities that are due by all 

manner of holdings, and which ariſe from. 
the very nature of the ſen, without any 
expreſs paction, are non- entry, relish, - and. 
liferent — 


8 17. Non- 
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27. mee a ; caſoality whireby : 
8 A. has right to the mails and du · 
ties of the lands when there is not a vaſ. 
al actually entered to the lands, or where 
. thevaſfiPsright is reduced after he is en- 
tered: and the reaſon why this is due to 
him is, becauſe he having given out his 
ſeu to his vaſſal for ſervice, when there is 
no vaſſal entered, the law allows him to 
have recourſe to his on feu, that he may 
- > - therewith provide | himſelf a vaſſal who 
may ſerve him. But though the full rents 
olf the lands be due to the ſuperior from 
the very time that he cites his vaſſal to 
hear and ſee it found and declared that 
the lands are in non- entry; yet, before 
that citation, the ſuperior gets only the 
retoured duties; and the reaſon of the 
difference ie, becinſh after citation there 
' i a greater contempt than before, and fo 

is to be more ſeverely puniſhed. 
105. For underſtanding which retoured 
as, duty it is fit to know, that there was of 
5 2 general maluoation. of all the lands of 
- Scotlithhd, but thereafter there was a new 
1 en the E 2 is called the 
_ old, 


* 


__ and the eee, 
both are called the retourgd duty, becauſe . 
they are expreſſed | in the retour or return 


tent; 3 CT 


that is made to the chaneellary when. an 
heir is ſerved; but both are very far he- 
low the value to which lands are now im- 
proved, though in our law the new ex- 
tent be conſtructed to be the value. But 
i the lands be not retoured, the donator 
to the nen- entry will have right to the 
full mails and duties, even before citation. 
The old extent ĩs ſaid to be made tempore 


. pacis, and the new extent fempore belli; 


and the moſt probable reaſon. of theſe 
terms is, that the firſt valuation was very 


mean, being made in time of peace; but 


our Kings being engaged thereafter in war 
with the Engliſh, there was a new valua- 
tion made, much greater than the firſt, to 
augment the revenue, for maintenance of 
the war; and therefore the new extent or 
We is {aid to be made tempore belli. 

19. But in an infeftment of annualrent, 


the whole annualrent is due, as well be- 


fore declarator as after ; becauſe the whole 


annualrent i is the retoured duty, it being 
retoured 


Infeſt- 


ment of 
annual - 
rent. 


the partictiar land, but is infeſt in an 


— ahve Kirn. Aud line's is. cal- 
led an infeftment of annualrent, when 
the vaſſal is not infeft in the property of 


yearly annuity of money, to be paid out 


of the lands; as for inſtance, ik a mah 


ſhould de infeft in he ſums of 500 merk 
yearly; to be payable out of any particy- 
lar lands, being worth 300 merks year- 


Iy; how fooh the vaſſat wo bad right 


to the 00 merks died, the ſapertor would 
have fi ts the whole annualrent year- 


ly; until the heir of the vaſſal be entered. 


Vide infra, Tit. Redeemable rights, g 1 4. 
20. There is no non- entry due in bur- 


gage lands, becauſe the burgh niet d vaſ 


fal, and never dies; and ſo therefo 
ther does the burgh, nor any private ber 


geſs, pay non- entry, the duty payable by 
the burgeſſes being only watching and 


warding; an 


ſingle eſcheats, fall to the king. The 
non entry ſubſequent to the ward is of 
the nature of the ward; and it the ſu- 


en or donator ver in Nn they 
| | have 


have right to the full malls and dutles, 
| without any declarator: but in that cafe 

the donator's right extends only to three 
terms ſubſequent to the ward, after which 
there is place for a ſecond donator. 
20. When the vaſſal enters, he pays an 
acknowledgment. to the ſuperior, which 
is called relief, becauſe it is paid for re- 
lieving his land out of the ſaperior's 
bands: it is. debitum fundi, and affects 
not only the ground really, but the vaſfſal 
perſonally, who takes out the precept for 
infefting himſelf, though he never takes 
_ Infeſtmentthereupon. 

22. The value of this exfuality- e 
neconfing to the nature of the holding ; | 
far in blench and feu holdings it is only 
the double of the feu or blench · duties; 
but in ward-hoklings it is the full duty 
of the land, if the ſuperior be in poſſeſſi - 
on the time of the vafſal's entry; but it 
the ſupetior was not in poſſeſſion, even 
though the vaſſal was minor, then the ſu- 
perior gets only the retoured duty: and 
it is fo far from being preſumed to be re- 

mitted by the ſoperior's entering his vaſ- 
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| ſal, that it is ſtill exacted by the exche- 


quer, though it be gifted with the other 
caſualities. 


| Liferent - 23. For in liferent eſcheats 


eſcheat. jt is fit to know, that when any man does 
not pay a debt, or perform a deed, con- 


form to his obligation, his obligation is 


regiſtrated, if it carry a conſent to the re- 


giſtration in the body of it; or if it do 
not, there muſt be a ſentence recovered, 


i and upon that regiſtrated writ or decreet 


=x conſtruction of law) there will be letters 
þ | _of horning raiſed, and the party-will be 
50 charged; and if he pay not within the 


and from the very date of the denuncia- 


lords of regalities, if the perſons denoun- 
ced live within a regality, becauſe- the 
king uſes to giſt all ſingle eſcheats at the 

erection; but if they be not expreſly gift 
* * remain with the king. 


j 


- (for a regiſtrated writ is a decreet in the 


. 1 days allowed by the charge, he will be 
1 denounced rebel, and put to the horn; 


tion all his moveables fall to the king, by 
"Single à caſuality. which is called ſingle eſcheat: 
clebear but now ſingle eſcheats. fall likeways to 


24. Under 


Er ads mand aa «ai XX Ke _ 


Tu. 5. n the ae W 
24. Under the ſingle eſcheat fall all 
a that are moveable quoad fiſcum, and 


7 


all bygone annualrents, even of heritable 
ſums, and the bygone rents of lands, to- 


gether with the crop that is upon the 
ground the time of the rebellion, and 
the mails and duties due at the term im- 
| mediately ſubſequent to the rebellion. 
25. If the vaſſal continue year and day 


rebel, without relaxing hituſelf, (which 
relaxation'isexpeded by letters under the 


king's/ſignet,-expreſly ordaining hini to 
be relaxed from the rebellion) then he is 
eſteemed as civilly dead; and conſequent- 
ly not being able'to ſerve the ſuperior, the 
law gives the ſuperior the mails and du- 


ties of his feu during all the days of the 


vaſſal's life; and this caſuality is called 
ferent eſcheat : ſo that every ſuperior, 
as well as the king, has right to the mails 


and duties of the lands holden of him- 


ſelf *, if his vaſſal was once infeft; and 


even though he was not infeft, if he was 


apparent heir, and might have been in- 
feft, for his lying out ſhould not prejudge 
8 * But if a man have right by 


diſpoſition, 


tion. 


Parl. 
1535. 
c. 32. 
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life ant bent, Huna che dinguler gurt. 
ſar not being yet infeft by the ſuperior, 
af whom he is to hold his lands, Aber ſu⸗ 


perior cannot have right, and eonſequent- 
ly bis liferent falls to the king. And 
8, in fo far as con- 
cerns their manſes and globes;: falls alſo 
to the king, becauſe they require no in- 
feftment, and ate not holden of any o- 


ther ſuperior. But all herkalle-apd life- 


rent rights, requiring no infe 

their own nature, 3 life 
rent tacks, fall not to the king: and life- 
rent tacks fall to the maſter of the ground; 
and the liferent by teroe pertains to the 


ſuperior during the lifarenter's lifetime t. 


26. This liferent eſcheat comprehends 


only rights to which the vaſſal himſelf | 
had right for his lifetime; for elſe it will 


fall under ſingle eſcheat; (ſingle eſcheats 
comprehending every thing that is not a 


liferent eſcheat) and therefore, if the ſupe · 
rior having right to the vaſſal's liferent 


e rebel himſelf, the vaſſal's 


üferent 
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” 1 Du "ſuperior | 
liferent eſcheat will fall under the 8 
or's ſingle eſcheat; for the ſuperior had 
not right to thoſe mails and duties during 
all the days of his own lifetime, and ſo 
it could not fall under his liferent. And 
the like does, for the ſame reaſon, hold in 
all ſuch as have aſſignations to liferents, 
or to liferent eſcheats, or to tacks for any 
definite number of years, few or many. 
27. The ſuperior has alſo right to the 
ſab-vaſſal's liferent eſcheat, which falls 
after the vaſſal's denunciation : for by 
the denunciation of the immediate vaſ- 
fal, the ſuperior comes in his place, and 
ſo has right to the ſub-vaſſal's liferent. But 
if the ſub · vaſſal be firſt denounced, his 
Hferent falls under the vaſſal's fingle el eſ- 
c 
28. The liferent eſcheat falls by MY re- 
bellion, that is to ſay, by the denuncia- 
tion: and the year and day is given only = 
to the rebel to relax himſelf; fo that if 
he relax not within that time, his liferent 
will fall from the denunciation. 
29. In competitions betwixt the ſupe- 

rior or the donatary, and the rebel's credi- 

L tors, 
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tors, theſe rules are obſerved in our divi- 
ſions: 1/4, As to ſingle eſcheats (which 


mult be treated here, for their contingen- | 


cy with liferent-eſcheats, though ſingle 


eſcheats fall not to the King as ſuperior, 


but as king), _ 
39. No legal diligences nor voluntary 


rights, for payment of any debt contracted 
after rebellion, will prejudge the king or 
his donatary; ſince otherwiſe a rebel at the 
horn might fraudulently contract debt to 
evacuate the eſcheat. 

31. 2do, If a lawful creditor for a debt 
prior to the rebellion compleat his. dili- 
gence before declarator, he will be prefer- 


red to the donatary. | 


32. Ztio, No voluntary aGanation, tho 
far a debt prior to the rebellion, if grant- 


ed after rebellion, and compleated by in- 


timation before declarator, will be pre- 
ferred to the donatary; but actual pay- 
ment will be preferred, if the debt was 


prior to the rebellion, and the payment 


obtained before declarator. As to life- 
rent eſcheats, the rules in competitions 
run thus. | 


33. 190% 


Tit. 5. to the ſuperior. 
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denunciation, no voluntary infeftment 


will prejudge the ſuperior ; except the re- 
bel was obliged, prior to the rebellion, to 
grant that infeftment, andi that the infeft- 
ment itſelf was ex pede within year and 
day of the denunciation. 

34. 2do, Though legal diligence be 
more favourable than voluntary rights, 
becauſe there is leſs colluſion; yet no le- 
oa] diligence will be preferred to the ſu- 
perior, except it was led for a debt prior 


to the denunciation, .and was compleat- 


ed by infeftment or charge, or that a ſig- 
nature was preſented. to the exchequer, 
(which in lands holding of the king is e- 
quivalent to a charge, ſince the king can- 
not be charged) within year and day there- 
of, albeit the ſaid legal diligence was de- 


duced after the denunciation. 


35: Though this be the courſe in com- 


petitions quoad liferent eſcheats, yet ac- 


tual payment made to, or diligences done 
by, creditors. for payment of debts prior 


to the rebellion. or the commiſſion of 
erimes, will be preferred to the donatary, 


1 if 


Of the caſualities due Book II. 
if theſe rights or diligences be compleated 
before declarator; which we owe rather 
to the benignity of our kings than to the 
nature of theſe rights, ſince there is jus 
gueſitum fiſco by the denunciation. 
36. Liferent eſcheats are proper to all 
kinds of holding, except burgage and 
mortification; for the vaſſal being a ſo- 
ciety or incorporation dies not, and ſo 
can have no liferent eſcheat: and albeit 
the adminiſtrators were denounced for 
debts due by the incorporation, yet that 
is ſtill preſumed to be their negligence, 
which ought not to prejudge the ſociety. 
37. For compleating this caſuality, a ge- 
neral declarator muſt be raiſed at the fu- 
perior or donatary's-inſtance, to hear and 
fee it found and declared that the vaſſil 
was orderly denounced rebel, and has con · 
tinued at the hotn year and day. And in 
competitions betwixt donataries, the laſt 

gift, if firſt declared, will be preferred. 
38. If the gift be taken to the behoof 
of the rebel, it is null; and it is preſumed 
to be to his behoof, if he or his family be 
II n 


fend againſt the ſuperior. 


ſerve the ſuperior. 


fired to ſtay in poſſeſſion, or if the gift 
be procured by the rebels means. | 

39. It is obſerveable, in temporary ca- 
foalities, fach as ward, non- entry, and in 


all conſolidations of the property with the 


ſuperiority, ſuch as recognitions, baſtard- 
ies, ultimus heres, the feu returns to the 


ſaperior, burdened with all real rights to- 


which he has conſented by confirmation. 
or otherwiſe,. and with all theſe rights 
which the law hath- eſtabliſhed, - without 
either paction of party,.or conſent of ſu- 
perior, ſuch as terce and courteſy ; and 
therefore ſueh rights do in both caſes de- 
But when the 
lands return to the king by forfeiture, 
his majeſty is not obliged to acknowledge 
either terce or courteſy, or any other right: 


but what himſelf hath actually confirmed. 


And both the king and other ſuperiors 
have no more right by liferent eſcheat 
than the vaſſal himſelf had formerly, ſince 
they come only in the vaſſal's place, who 
by his rebellion is rendered incapable to 
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Of the caſualities dne Book l. 


40. When theſe caſualities are gifted 
by the king, the writ by which they are 


_ tranſmitted is called a ſignature, (as all 


other writs are which paſs his majeſty* 
hand) and they are ſo called becauſe they 


are ſigned by him: and they muſt be 


written by writers to the ſignet, and paſs + 
the ſignet. 

41. If theſe ſignatures contain only tem- 
porary caſualities, ſuch as gifts of ward, 
marriage, eſcheat, &c. or only a right to 


moveables, they pa $ only the privy ſeal; 


for what right ſubjects tranſmit by aſſig- 
nations, his majeſty tranſmits by the pri- 
vy ſeal. But if the right require a formal 
diſpoſition, and to be compleated by in- 


fefiment, it. muſt be tranſmitted under 


the great ſeal; and the ſignatures ought 
to expreſs what ſeals they ſhould paſs, All 
great offices and commiſſions to judica- 


tures ſhould likewiſe paſs the great ſeal, 


except it be otherwiſe provided by law, 
as commiſſions of juſticiary, which by act 


_ - of parliament are a allowed only to _ 


ws quarter ſeal. 
42, This 


II. f 
. | 
ted 
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42. This quarter ſeal was originally in- 


ond for ſealing writs which firſt paſ- 
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ſed the great ſeal, as precepts of ſaſine u- 


pon charters paſt the great ſeal; and is 
therefore called the teſtimonial of the 

great feal, and the ſhape of it is the fourth 
Oo of the great ſeal. The great ſeal 


contains virtually the privy ſeal: and there- 


fore though, when a man is forfeited, the 


right of his moveables ſhould be tranſ- 
mitted by a right under the privy ſeal, 
and the right of his lands under the great 


ſeal; yet the lords have found that the 


right of the moveables may be tranſmit- 


ted in the ſame fignature with the lands, 
if the moveables be therein expreſly diſ- 


poned and aſſigned. 


43. Theſe ſeals were invented to be 


checks upon ſuch as obtained pifts from 


the king by ſubreption or obreption ; that 


is to ſay, by concealing what is true, or 
expreſſing what is falſe : for even after the 


ſignature is paſt the king's hand, it may 


be ſtopt in theſe caſes. 
'44- The laſt privilege of the ſuperior 


v, that he may force his vaſſals to exhi- 


a bite 


Bite his evidents, to the end he may know | 
_ what is the nature of the haldin „ and in 
what he is liable to him as his ſuperior; 
which proceeds ordinarily by an action 

of improbation, whereby he willbe forced 
to exhibite and produce his evidents, to 

ſhun the hazard of the certification in the. 


a eg 


TITLE VI. 


97 the right which the vaſſul Moquires by 
l the Feu. 


H E vaſſal by getting the feu ger 
tled in his perſon by charter and 
ſaſine, as ſaid is, has right to all houſes, 
caſtles, towers, (but not fortalices) woods, 
and other things that are above ground 

of the lands expreſly diſponed ; and to 
coals, limeſtone and other things within 
ground, and to whatever has been poſſeſ- 
ſed, as part and pertinent of the land, paſt 
memory of man. But there are ſome 
things which paſs not under the general 


*. words, and require a ſpecial 
| dif —___ 
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2 which 233 to the king in 
an eminent way, and are called therefore 
regalia, „and are not preſumed to have 
been diſponed by his majeſty, or any o- 
ther ſuperior, except they were ſpecially 
mentioned, ſuch as are all juriſdictions, 
foreſts, ſalmon / fiſnings, treaſures hid 


vithin the ground, and gold, ſilver and 


fine lead; for other mines, ſuch as iron, 
copper, Ge. belong to the vaſſal . 
2. If lands be erected into a barony by 
the king, then, though the lands ly diſ- 
contiguoufly, one ſaſine will ſerve for them 
all, becauſe a barony implies an union. 
3. This erecting them into a barony 
will likewiſe carry a right to juriſdictions, 
and cour ts, fortalices, foreſts, hunting of 
deer, and. ports, with their ſmall cuſtoms 


granted by the king for upholding theſe 
ports, mills, ſalmon-fiſhings, &c. becauſe 


baronia-eſt nomen univerſitatis, and poſ- 


ſeſſion of any part of a barony is reputed 


poſſeſſion of the whole: but mines of 


gold and ſilver , treaſures, and goods 
confiſcated, are not carried with the ba- 
TORY. _ | | 
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The vaſſal's right Book . 
4. The heritor has alſo power to ſet 
tacks, remove and put in 1 N as a eon- 


ſequence of his propertx. ye 
J. A tack is 4 location or contract, 
whereby the uſe of any thing is ſet to the 


tackſman, for a certain hire: and in our 


law it requires neceffarily that the terms 


of the entry and the iſh muſt be expreſ- 
fed; that is to ſay, when it ſhould begin 


and end; and it muſt bear a particular 
duty, elſe it is null: and if it be a valid 


tack, that is to ſay, if writ be adhibited, 
(verbal tacks being only valid for one 


year) and the thing ſet, the contracters 


names, tack-duty, iſn and entry, clearly 


therein expreſſed, and clothed with poſ- 
ſeſſion, it will defend the poor tackſman 


- againſt any buyer“; which was introdu- 


ced in favours: of poor- tenants, for cn- 
couraging them to improve the land : but 


it will not defend againſt a ſuperior of 


ward lands, for the ward, &c. though by 
act of parliament the ſuperior be obliged 
to continue them in their poſſeſſion til 
the next term of Whitſunday 4. 


6. Albei | 


PE . . * 
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Tit. 6. by getting few. 
6. Albeit tacks have not all the ſolem- 


| nities aforeſaid, yet they are valid againſt 


the granter and his heirs, 


5. Tenants cannot aſfign their tacks, ex- 
cept they be liferent-tacks, or that the tack 


bear a power to aſſign: but they may be 
compriſed or adjudged. And if the maſter 


' ſuffer the tackſmarſ to continue after the 


tack is expired, he will be obliged to pay 


no more than he paid formerly during the 


tack; and this is called in our law the 


benefit of a tacit relocation, that is to fay, 
both the ſetter afid the tackſman are pre- 


ſumed to deſign to continue the tack up- 
on the fermer terms, till the tenant he 
warned. 

8. If the tack be granted to ſub- tenants, 


then the tackſman may ſet a ſub · tack, 
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which will be as valid as the principal 


tack, if clothed with poſſeſſion. 

9. Rentals are alſo a kind of tacks, but 
more favourable and eaſy, becauſe the 
rentaler and his predeceſſors have been 
antient poſſeſſors and kindly tenants ; and 


Rentals. 


he pays a graſſum or acknowledgment at 


his entry: and yet they laſt no longer 
than 


* 


Tze viſſal's right Bock l 
than for a year, if there be no time ex- 
preſſed; and if they be granted to a man 
and his heirs, they laſt only to the firſt 
heir, for elſe they bæehoved for ever to be- 
long to the heirs, and ſo would want an 
iſh; But no tack is accounted a rental ex. 
cept it be in N and the yrit bear the' 
ſame. 
10. Rentals cannot be alligned, except 

that power be granted in the rental; and 
if the rentaler aſſign, he loſes his N 
ftdhough a tackſman forfeits not his right 
by aſſigning it, the aſſignation being only 
null. 

11. When the years of the tack expire, 
or though there be no tack, yet the ma- 
ſter cannot ſummarily remove his tenant 
or poſſeſſor, except from liferented 
lands and houſes, or towers and fortali. 
ces, and vitious poſſeſſors, whom he can 


remove by a ſummons on ſix days; but 


in all other caſes he maſt warn him forty 
days before the term of Whitſunday, tho? 
the term at which he were to remove by 
paction were Martinmas or Candlemas; 
which warning muſt be executed, that is 
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fuſes, he muſt be purſued to remove up- 


on fix days; and after this citation the 
maſter will get againſt him violent pro 


fits, that is to ſay, the double of the mail 
of the tenement within burgh, and the 


higheſt advantages that the heritor could 
have got if the tenant poſſeſſed lands in 


ahe G . Nor will the tenant be al- 


lowed ip defend againſt this: removing, 
All he And euren do ron he leut pro- 


? 


3. Tbe, mer eme 
potheque in che fruits of dhe ground, 
which he ſets to/his tenant, in iſo far ns 
copcerns.ayear's duty, chat is to ſay,, they 
are impignorated:by dhe law for that 
year's duty; and the will be preferred, 


gence, or to a ſtraniger who has bought 


eithei to a creditor who has done dili- 


them, though in · a public market, And 
„ has a tacit 
K range 
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his houſe by his tenant, whichhe Mayr re. 
tain ay and while he be paid of his year's 
rent. Which tacit hypotheque 1 ſu· 
perior has alſo for. his: ary, 
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of tranſmiſſion of rights by confirmation; 
and of the difference betwixt vaſe and 
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H-E fee being thus eſtabliſhed in 
the vaſſal's perſon, the fame may 
be tranſmittedeither to univerſal or ſingu- 
lar ſucceſſors. The firſt is properly cal- 
led ſucceſſion, which ſhall be handled in 
the third book. Tranſmiſſion of rights 
to ſingular ſucceſſors is voluntary, by diſ. 
poſition and aſſignation; or neceſſary, by 
appriſing and adjudication, and by ton- 
fiſcation, when they are forfeited for 
erimes, GC . | 
2. If the vaſſal ſells the land; the ſupe- 
rior is not obliged to receive the ſub · vaſ- 


fl except he pleaſes, though the charter 
1 | bear 


- 


eh ear to bim and his aſignoys: and if he © 5 - = 
re. Wl receive him, there is in law a year's rent 5 1 
ar's | Na Ebenen as vetting . = 
1 Lands are nner thts hol- Info 
Len of the diſponer's ſuperior, and that is ment pu- "2 
| aaled «public infefiment, becauſe its 
_ preſumedit-will be publicly known, being 
on; holden of the ſuper ior; and it is likewiſe 0 
an4 called an infeſiment ame, becauſe the diſ- 
poner gives it to be holden à me, de ſupe 
niore mee; and this infeftment is null. 
| in until it. be confirmed. by the ſuperior *, Parl. 
nay which is done by a charter of confirma- = 
gu · on wherein the ſuperior narrates. the vaſ- 
cal-ſal's charter, and ſubjoins thereto his own 
lin confirmation or ratification of it: and the 
| laſt right, _—_ firſt confirmed, / is till 
3 1 alſo he dhl, diſponcs Baſe in 
n- e to be holden of himſelf, and this is feftment 
for called a baſe infeitment, and has been al. 
= lowed by our law: (contrary. to the pri- 
= ciples of the Feudal Law) in favour ß 
aſ- ccreditors, who getting right for payment - 
ter WW. of their debts, were unwilling to be at the 
= - "yy" K 2 EXPENCES 
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cauſe ſometimes men could nut attain to 
the natural paſſeſſion for eompleating 
their rights, therefore the law was forced 
to allow-another poſſefſian- by the mind, 
ag that was by the body; ane this is cal- 
Jed civil pafſeflion; becauſe it ĩs: allowed 
and introduced by the Civil Lawz.ofwhich 
there are many kinds in Scotland; as, 

2. uno The obtaining deereets' for 
mails and duties, and Ri __ 
an heritable right. 

8. 2d, Payment. of men by FA 
debitor tothe creditor, who bas inet 
ment of annualtent. 

9. Ztio, If a man be ;nfeftinilands, and 
for warrandice of theſe lands be infeft in 
other lands, poſſeſſion: of the prineipal 
lands is reputed in the conſtruction of law 
poſſeſſion of the warrandice lands; 
10. 4% Fa woman be infeft” by her 
huſband in a liferent, the huſband's puſ- 
{ſſion is accounted the wife's poſſeſſion; 
11, 5te, If a man diſpone lands, re- 
ſerving his own liferent, the liferencer's 
rh is-acconnted the fiar's paſſeſſi- 
K 3 "is. 
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3 on: gan a baſe es, is + laid to be 


clothed with poſſeſſion, if he who is infek | 


| hath attained either to natural or civil pof. | 


ſeffion; for the law cannot puniſh a man 
for not apprebending poſſeſſion, who could 


not apprehend it. And, for the ſame rea. 


ſon, if the time of entry was not come, 
he who is infeft by a baſe infeftment will 
be preferred in that caſe, as if he were in 
poſſeſſion. © And the reaſon of all this is, 
becauſe our law, conſidering that baſe in- 
feftments were clandeſtinely made be- 
twixt confident and conjunct perſons, to 
the ruin of lawful creditors, who could | 
not know the ſame, there being then no | 
regiſter of ſaſines; it therefore declared 
all baſe infeſtments to be ſimulat, which 
.were not clothed with poſſeſſion ; and 
therefore, before the term at which he | 


who got the baſe infeftment could enter 


to the poſſeſſion, there eould be no ſimu | 
lationn or fraud in any party. And in this, | 
the law conſiders much the intereſt of 
lawful creditors, by ſuſtaining that kind | 
of poſſeſſion in their favour, which would 
not be ſuſtained in favours of near rela | 

| : tions, 
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ions, or how there is no onerods — 5 


And thus a baſe infeftment given by a fa- 
ther to his own ſon will not be clothed 
with poſſeſſion by the reſervation. of the 


father's liferent, though the reſervation of © 
the father's liferent would clothe a baſe 


| infefiment granted by him to a lawful. 


creditor.” And the huſband's poſſeſſion is 
accounted the wife's poſſeſſion i in ſo far as 
concerns her principal jointure, but not 
in ſo far as concerns her additional join- 
ture, in a competition betwixt her and her 
huſband's lawful creditors. 

12, There is another poſſeſſion alfo,cal- 
led per conſtitutum, which is, whena man 
who gets a wadſet ſets back the wadſet- 
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lands to the diſponer, for payment of a 


tack-duty called the back· tack- duty: and 


' the wadfetter receiving payment of that 
back. tack · duty, is ſaid to poſſeſs the wad- 


ſet-lands per conſtitutum. 


13: Sometimes, likewiſe, for ini 


ecurity, a baſe infeſtment which is given 
to be holden of the diſponer, will be con- 
firmed by the ſuperior; but that confir- 
| mation does not make it a public infeft- 


ment, 


Confir- 


— but that r which is to be 
beolden of the ſuperior. But the uſe of | 
EE that confirmation is, that after the ſuperi- 
dr has confirmed voluntarily the ſob-vaſ 
fas right, he ne 
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5 14. Sometimes, Ieuig, . aller re · 
in favour of — 
« lands be ſold to tbe ſup 
= ; ſelf; which is —— 2 
jj {{ £ Refignat's nentian;. becauſe. the: lands are. reſigned 


ad rema- 


caſe the property is ſaid. to be conſolids- | 
ted with. the — that is oy, 
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needs ke be infeſt of new; becauſe (s wa, 
formerly obſerved) the ſuperior ftands 
fill infeft, as well as the vaſſal. But the 
inſtrumerie of reſignation muſt be regi- 
firated in this caſe; as ſaſines are in other 
caſes, to put mert in mala fide to buy. 
x5. The other reſignation is called re- 
99 which is when a ſel 
ket having fold: his ſeu to a third party, 
reſishs the fine in the fuperior's hands for 
neu infeſttnene to be given by the ſupes 
rior to that turd parry, 
16. The warrant of both theſerefigne- 
tions is A proceratory: granted by the fel- 
kr to a blank perfor; (and this warram 
v ordimarily inferted in the difpolition) 
impoweting him to reſign the fon im the 
ſuperĩor 's hands; and this is called a pro- 
curatory of reſignation; and the ſymbols 
of the reſignation. are a aff and baſton; 
ank accordingly the procurator compears, 
before: the ſuperior, and upon bis knee 


which the ſuperior, or any having power 
| from 8 by tha other, whereby he 
Fügus 
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holding a ſtaff or pen at the one end, 
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called the inſtrument of reſignation; and 


reſignation is made (if he be not the ſy. 


perior) is-infeft, and his ſaſine muſt be re-. 


giſtrated within 60 days, as ſaid is. 
17. The reſignation does not perfectly 


denude the ſeller,untilinfefiment be taken 


upon it; and therefore: the firſt infeſt 
ment, upon a ſecond reſignation, will be 


preferred to him who has but the ſecond | 


infeftment upon the firſt reſignation. But 
yet the lands will be in non-entry in the 
ſuperior's hand after the : reſignation is 


made, until the perſon in whoſe favour ? 
it was made be inſeſt; far otherwiſe the | 
ſuperior would want a vaſſal, ſince he 
could not call him vaſſal, from whom he 
. had accepted of a reſignation; nor is the 
perſon in whoſe favour the reſignation is | 
made his vaſſal, ſince he is not yet infeſt; F 
But yet the buyer has a perſonal action a- 


gainſt the ſuperior, to force him to de 
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ey 7 r ee Bock "my 
he feu, either ad 2 or 1 
in favorem, as ſaid is; whereupon an in- 
ſtrument is taken by the perſon in whoſe 
favour the reſignation. is made, which is | 
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wiſe have an action of damage and in- 
tereſt againſt the ſuperior, if he accept a ſe- 
cond reſignation, whereby a prior infe$- 
ment may beſtaken to his prejudice. And 
W until infeftment be taken, the ſuperior gets 
re. all bis caſualities, as ward, marriage; life- 

rent eſcheat, Sc. not by him in whoſe fa- 
your reſignation is made, but by him 
who reſigns, ſince he remains ſtill vaſſal 
till the other be Oey ”_— ſu r 
— free? 
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'of redeemable rights. 


Nother conſiderable divifion of 

| heritable rights with us is, that 
ſomeare n able, and _ irredeem- 
2. ente rights are theſe which re- 
turn to the diſponer upon payment of the 

| ſum for which theſe rights are granted: 
n are ſo called, becauſe they may be re- 

: deemed 
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ment ( lihe othꝛer real rights) an the term 
of alienation or diſpaſition g and the diſ. 
poner does ſacure himſelf by. getting are 
vortion focn che buyer, wherein be gran 
and declares the lands om 
kim, upon payment of the: ſum then de- 
| livered, and of the annualrent thereof, | 

which is pactum de retrovendendo; and | 
expreſſes the place and time when and | 
where it is to be delivered, and in whoſe | 
hands it is to he conſigned, in caſe the 
receiver of the wadſet refuſe to accept his 
money. Re verſions may be cither graft | 
ed'by.a paper apart, or they may be con | 
tuined in thebady of the right; and ae 
then 11. to be incor porated in gremi | 
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4. Theſe reverſions, 


againſt the | 


nature of propesty, and depending upon 


the qnere: apgneemont.of parties, are tobe 
3 mol] 


Wea 


Tu. 3. 
moſt ſtriftly obſerved, and are ſtrict;fſime 
juris, ſo that they are not extended to 
heirs or voluntary aſligneys,:excepr they 
be expreſſed a but yet they” may be ap“ 


wadſetter, for that is a ſuret certioratian. 


8 perſonal, binding only the. 
granten and his heirs, yet- they are real 
rights by: our eee, 


Of redeemable rights. 


priſed, which ĩs allowed far. the: god of 
commerce, though a compriſer be. in ef- 


fe& a judicial aſſigney. Nuverſioris muſt 
be fulfilled in the very terms, and it is 
not enough that they be fulſilled in equĩ- 

| n but aſter am order of re- 


iption is. uſed, that is, after the granter 


of — wadſet has duly prenioniſhed the 


wadfſetter, and conſigneti the ſums due by 
the wadſetter, it may;. be aſſigned: and 
tho' the reverſion, bears,” that premoniti- 


on be made at the pariſh: church, it will 
be ſuſtained if it be made: perſonally tothe 
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: 5. Reverſions, albeit of their own na - 


ſueceſſors x. 112 
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cgtporated, as faid is): and. all bonds. 1d 
; % Ange; or eikes to reverſions. 


. Parl. 
1469. 
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| / redeemable rights: Book 1I; | 
Ll be tegiſtrated within ſixty days, in the 
1 fame regiſter with ſaſines; for elſe a 
4 ſingular ſucceſſor is not obliged to regard 
4 them f; fo that if any buy the land irre- 
# deemably, and compleat his right before 
nm regiſtration of it, though after infeftment 
# | upon the wadſet, he will be preferred: 
# but they are ſtill valid againſt the diſpo- 
1 ner and his heirs, without regiſtration. 
ot 7. When the granter of the wadſet is 
iy, to uſe an order of redemption, he muſt 
2 premoniſh the wadſetter to compear, (and 
Fi take inſtruments thereupon, called an in- 
1 ſtrument of premonition) to receive pay · 
| ment of the ſums due to him. And at the 
#M 1 time and place appointed by the re. 
A verſion, offer being made of the mo- 
1 ney, if the wadſetter refuſes voluntarily to 
J renounce, and to accept his money, it is 
vs | conſigned in the hands of the perſon de- 


ſigned in the reverſion; or,if no perſon be 
deſigned, it may be conſigned in any re- 
* - ſponſible man's hand: but there muſt be 
a paper taken under the conſignatar's 
hand, acknowledging that it was conſig · 


ned in his hand; for W an inſtru- 
ment 
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Tit. 8. Of redeemable rights. 
ment under a notary's hand proves that 


all this order of redemption was uſed, yet 


it will not prove the receipt of a ſum a- 


gainſt the conſignatary. 
8. If the wadſetter receive his money, 


E fad renounce voluntarily, this: is called 
à voluntary redemption : but though 


Volunta- 
ry re- 
demp- 
tion. 


renunciations be ſufficient to extinguiſh a 


wadſet, (if no infeftment followed) whe- 
ther the wadſet was to be holden of the 
granter or ſuperior, or to extinguiſh it 
gquoad the granter and his heirs, though 


infeftment followed; yet if the wadſet 


was given to be holden of the diſponer, 
the wadſetter muſt reſign ad remanenti- 
am in the diſponer's hands as his ſuperi- 


or; and thereafter the diſponer needs not 
to be infeft of new, as no ſuperior needs: 


but if the wadſet be given to be holden 
of the ſuperior, then the diſponer ules to 


take a letter of regreſs, whereby the ſupe- 


rior obliges him to receive back his vaſ- 
fal when he ſhall redeem his own lands; 
for other ways, after the wadſetter is ſea- 


ſed, the ſuperior is not obliged to receive 


Letters 
of re- 


greſs. 


1. e, the lands being redeemed, 
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Of redeemable rights, Book It. 


the ſuperior” may be charged to infef 


bim, which is neceſſary for ann 
the right in his perſon. 
9. If the wadſetter refuſes to renounce 


after the order is uſed, the lords will force 
bim to renounce, and declare the lands 


redeemed, by a proceſs called a declara- 


rator of tor of redemption ; after obtaining of 
— which decreet the lands are redeemed, 


and belong to the redeemer, and the wad- 
ſetter will, upon a-fimple charge of horn. 
ing, foree the e to deliver him 
up the money. 
10. The uſer of the 4550 of redempt- 


on may paſs from it at any time before de- 


clarator; and therefore the ſums for which 
the wadſet was granted are ſtill heritable 
before declarator, but after that, they are 
moveable and fall to executors, except the 
declarator be obtained after the wadlſct- 
ter's death, in which caſe they remain he- 
ritable. And though the wadſetter re- 
quire his money, he may paſs from his 
requiſition, either directly by a clear de. 
claration that he paſſes from it, or indi- 


rectly, by intromitting with the duties of 
"0 


: „ 534 9 
N 3 * ed Ld 8 . 
8 
. ” 
| , 


the wadſet lands, or by taking annualrent 
for terms ſubſequent to the requiſition. 
11. Wadſets are ter proper or im- 


per. 
E Saas theſe benen 


the wadſetter takes his hazard of the 
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rents of the land for the ſatisfaftion 
of his annualrent, and pays hineſelf all 


public burdens, Improper 


is at no hazard, but has his annualrent 


ſeoure. And if a wadſet be taken, fo that 


wadſets are 
theſe wherein the granter of the wadſet- 
pays the public burdens, and the receiver 


the wadſetter is to have more than his an- 


nualrent, and yet the granter is to pay 


the public burdens, and free him of all 


dards; this is accounted uſury by our ufry. 


law, the puniſhmont ·whereof is confiſca- 


tion of moveables, loſing of the principal 
ſum, and anulling the uſurary contract 
or paction . And, by a late ſtatute, if the 


debitor, even in a proper wadſet, offers 
ſecurity for the money, and craves poſſeſ- 
fon, the wadſetter muſt either quit his 
poſſeſſion, or reſtrict himſelf to his an- 
malrent f : or, if it be an improper wad - 

"Ry ſer, 


* 2 


® Patl. 
1594. 

8. 222, 
Parl. 
1597. 

C. 251. 
+ Parl. 


e. 62. 
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ſet, the wadſetter muſt impute the ſuper. | 


plus more than pays his annualrent, in 


fortem, And if a man impignorate his 
lands or bonds, with expreſs condition, 


that if the money be not paid at a preciſe 


day, they ſhall not be thereafter redeem- 
able, the law reprobates this unjuſt ad. 


vantage, called pactum legis commiſſoria 
in pignoribus, and will allow the money 
to be offered at the bar; or they will al- 


lo a ſhort time before extracting of the 


Infeft- 
ment of 
rent, 


deereet, for payment of it. 


13. Taking of annualrent having been 
diſcharged by the canon law, men did 
buy annualrents out of other mens land, 


-which was the origin of our preſent in- 
fFeftments' of annualrent, and continues 
ſtill frequent; by which, if men reſolve 


not to reſt on the perſonal ſecurity of the 


borrower, they take him alſo obliged io 
infeſt them in a yearly annualrent, pay- 


able out of his lands, correſpondent to 
the ſum lent ; but if they exceed the or- 
dinary annualrent allowed by law, it wil 


infer uſury: and ſo they have a double 


ſecurity, one perſonal againſt the borrow” 


er 


Tit, 8. Of redeemable rights, 


er for payment, and another real againſt 
| the ground, it being debitum: ſundi, for 
which they may poind any part of the 
ground; as alſo, they have good action 
againſt the intromitters with the duties of 
the lands out of which their annualrents 
are payable, though they cannot poind 
or exact from the tenants any more tan 
they owe to their maſter *, if the te- Part. 
nants compear, and inſtruct what they 1469. 
were owing the time they got the citati- 
on, by producing the maſter's diſcharges. 
44. Theſe annualrents require a ſpe- 
cial ſaſine, like wadſets and other real 
rights ; the ſymbols whereof, if the an- 
nualrent be payable in money, is a pen- 
ny of money; but it it be payable in vic 
tual, it is a parcel of victual,  - 
15. This is ſingular. in iofefiments. of 


dio IM annualrent, that appriſings thereupon will 
pay- be preferred to all prior appriſings, quoad 
it to the bygones of the annualrent, if the in- 
e or- feftment of annualrent was prior to thoſe 
will appriſings, to which the appriſing will 
uble be drawn back, and preferred to any in- 
ow. en right; which privilege i is con- 


er 57 : 3 2 tained 


ESE 


— — 
— EY 


— EA I > 


I” 4 ">. * 231 
& 0 by r * 4 s 2 — 4 
2 ar e l 8 N. 9 Y 2 A 1 — 
— e 7 A N e eee 
bY — a £ _ En oe 
F 5 » — 
* FFF —— os 2 m — * * 
— - — Gan” os 
— —— P94 — — — 2/09 2306.5 <— 2-0 _ _— 2 
33 Ou I rs RY HE IE SEA IS Ar 9 Boon TI ee niet + OG CAS agony 9191p do AI 9s fry * = — — — — 
— > — — ä nd — = — * — ns —— — - 


* 
% 


rl. 
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ect. g, 


Infeft- 
ment of 


relief. 
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| rained i in the late act of parliament con · 
cerning debitor and ereditor x. 
16. Theſe infeftments of annualrent, 
being properly granted for Feourity of 
ſums, are extinguiſhedinot only by reſig- 
nations, but by renunciations, . and even 
+ by intromiſfion with as much as might 
pay the principal ſum; whieh-intromiſ. 
ſion is probable by witneſſes, whether the- 
rent be victual· or money; and therefore 
ſingular ſucceſſors, buying infeftments of 


annxalrent, are not ſteure by any regi- 


ſter, dum mant nol ants of. 
the (aller. 

= - - RAe u Binge theſe which 

are granted by a debitor to his cautioner, 
for ſecurity of ſums he ſtands bound for 

on his account, upon whieh the cautioner 

cannot enter to poſſeſſion till he be diftreſ- 

ſed: and when the ſum is paid, the right 


| becomes abſolutely null, as being but a 
temporary right; and ſo the debitor who 


granted the right needs not be of new 
infeft, but his former right revives. | 


TIFLE 


Tit.g. . fervitudes. 


* ITLE IX. 
Of SERVITUDES.. 


* E nature and * of 


property and real rights being 
e in the foregoing titles, we ſhall 


now treat briefly ef ſervitudes, which are 
burdens affeFing property aud rights. | 
2. Services are either real or perſo- Sager. 


4. Real Geistes are * one 


manu property or ground is affected with 


ſome burden, for the uſe and behoof Ho- 


nother man's ground directiy: and indi- 


reckly for the proprictor's uſe, as having 


right to that ground: which are divided 


into rural ſervitudes, and urban or city 
ſervitudes. 


129 | 


I 
2 


4. Rural ſervitudes are iter, which is An 


a power of going through our neighbour's 


lands; actus is a power of driving carts 
0 wains ; via is the privilege of having 
big h-ways in our neighbour's ground; and 
aquz- 2 which is a power and privi- 

lege 


ſervi- 
tudes, 
Her. 


Aclut. 
Via. 
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rendi. 


City ſer- 
vitudes. 


 Oneris fi. 


Stillisidii. 


the drops which fall from our houſe : un- 
| der 


tudes: ſo he that has a via has alſo pow. 


er to drive carts and wains, and to walk 


himſelf through the ground burdentd 


with the ſervitude, and of drawing ſtones 
and timber through the 3 of the 
ſervient tenement. 


5. The city ſervitudes, called feroitu 


tutes urban, are chiefly five. 


6. The firſt is oneris ferendi, which i is 


a privilege, whereby one who has a houſe 


in the city can force the proprietor wh 
has a houſe below his, to bear the burden 
F his houſe and he may force the own- 


er of the ſervient tenement to repair it, 


and make it fit for ſupporting the domi- 
nant tenement, contrary to the common 


nature of ſervitudes. | 
7. 2do, Tigni immittendi, which is the 


* privilege of forcing our neighbour to re- 


ceive into his houſe the joiſts of ours. 
8. 3tio, Stillicidii vel fluminis, which is 


whereby our neighbour is obliged to receive 


* 


Of ſervitudes. Bock II. ö 
lege to draw water along ft their ground 
for watering of our own, And thus, via 
includes iter and actus as the leſſer ſervi · 


0K II. | 
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dun! der which is likewiſe comprehended the 

„ vie Ml privilege of carrying away our water by 
ervi. Ml finks and chanels. We 

pow. 9. 4, Non officiendi luminibus, where-' 
— UT. do nothing that can Prejudge 


ened ““ lebts. 

172 10. 5to, Altius non to lendi, 8 
* the eur neighbour cannot raiſe his houſe higher, 
o prejudge the lights of the dominant 
tenement ; which he may other wiſe freely 


do, if he be not | refirained by this ſervi- 


tude. 

11. By our 15 bee may be con- 
ſituted without any ſaſine, becauſe they 
are incorporeal rights. But though ſer- 
vitudes merely eſtabliſhed by writ be ſuf- 
ficient againſt the granter, yet they are 
not valid againſt ſingular ſucceſſors, ex- 
cept that right be clothed with poſſeſſion, 
which compleats the ſervitude, and makes 
it a real right: and they may be likewiſe 
eſtabliſhed by preſcription, without any 
writ, from him who has the ſervient te- 
nement; though he who is to acquire the 


1 ight 


ervitude by preſcription, muſt have areal 


132 V feruitades. Book II. 
right in his perſon of the lands to which 
he preſcribes the ſervitude. 

12. The ordinary ſervitudes ſuperad- 
ded by us to theſe. of the Civil Law, are 
the fer vitudes of caſting feal and divot, 
common paſturage and multures. 
| 13. Common paſturage is a right of 
paſty- paſturing the goods and:cattle of the domi- 
ge.. muvif tenementjupon the ground of the ſer- 

vient: whichis conſtituted frequently by 

a charter containing the clauſe of com- 

mon paſturage, and ſometimes by a per. 

ſonal obligement clothed with poſſeſſon. 

But albeit it he indefinite; yet it can reach 
no further than to the proportion of 
goods effeiring to the rent of the domi - 
nant tenement, and which they may keep 
and ſodder in winter; which is done « 
lk ſowmingand rouming, that is to ſay, the 
ing and determining the proportion of ode 
8 longing to each dominant tenement, by 

aſſigning them particular _ accord- 

ing to their reſpective rents. $1 
14. Common e 
ordinarily comprehend all the leſſer ſervi 


tudes, ſuch as the caſting of feal and di 
vots, 
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may be poſſeſſed without the other; nor 


will common paſturage infer a ſervitude 


of caſting of feal and divots, if he who 
poſſeſſed the common paſturage was in- 


15. Thirlage is that ſervitude whereby 
the lands of one heritor are to pay ſome 
duty te the mill of another. 

16. Mills are inter regalia, and require 
therefore a ſpecial ſaſine, the ſymbols 
whereof are clap and happer. But if the 
mill be in a barony, tranſit cum uni ver- 
fate. Ns 
17. Mills are ordinarily diſponed: with 
multures and ſequels. The multures are 


a quantity of corn payable to the heritor 


of the mill for grinding : the knaveſhip, 


loke and bannock, are '@ ſmall quantity 
payable to the ſervants for their pains, 
18. Theſe quantities that are paid by 
thoſe that are thirled are called inſucken 
multures ; and thoſe quantities that are 


Paid by ſuch as come voluntarily are cal · 


= EIS: multures. 


M . Thir- 
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terrupted as to the caſting of feal and di- 


Tbirlage 


Mul- 
tures. 


Inſucken 
and out - 
ſucken 98 
multures, 
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Of fervitudes. Book II. 
_ 19.  Thirlages are conſtituted dy writ, 
1 or by preſeription. 

1 20. The ways of conſtituting _ 
by writ are theſe : 8 

21. 1/t, When a maſter thirles his own 
tenants to his own mill, in which caſe 
ordinarily he diminiſhes the rent of his 
land, in contemplation of what they are 
to pay to the mill for grinding their corns; 
which he does by an act of his own court. 

22. 24s, When a heritor ſells his lands 
to be holden of himſelf, and thirles his 
vaſſal to his mill: in which caſe he ſells 
ſo much the cheaper; and ſo the mul 

tures are juſt. 

23. 3tio, When the heritor of a mill 
diſpones his mill, with the multures of 
his own lands: in which caſe the mul - 
tures are alſo juſt, becauſe he gets ſo much 
the more for his mill: and ſo this ſervi- 
tude is not ſo odious as it is believed to 
24. 410, If a man diſpones the mill of 
a barony cum multuris, or cum aſtrictis | 
multuris; in either of theſe caſes,he there | 
5 aſtriQts his whole barony, though not 

a formel; 
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formerly added. But if he diſpone the ü 
mill of the barony cum multuris ſolitit e 2 
conſuetis, he is thereby underſtood to have 
thirled only what was formerly thirled. 
25. If the thirlage bears omnia grana 
creſcentia, all the corn growing upon the 4 
land will be thirled, with deduction only © 
of ſeed, and horſe corn, and the farm, ex - 
cept it be carried to another mill; for it is 
preſumed farms muſt be ſold. | f 
26. Ito, When invecta & illata are = 
thirled, all corns which thole fire and wa- = 
ter within the aſtriction muſt pay mal - — 
ture, though they come not to the mill, 


And tholing fire and water in this aſtrie- e 
tion is ſo interpreted as to extend only 
to corns that are ſteeped and kilned. | 

27. The way of conſtituting rhirlege 
by preſcription is immemorial, or forty | 
years poſſeſſion, by virtue of ſome title, 

ſuch as a decreet, though in abſence, and 
even when the maſter is not called; and 7 
any act of a baron court, though made on- 

ly by a baillie, without a ſpecial warrant 
from the heritor, is a ſufficient title for | 
preſeription, And though the coming to q 
M 2 a ö 


EBooktt N 

2 | notaſtriftth 
comers for the future; it being a general 
rule in all ſervitudes, that ea quæ ſunt me · 
ræ facultatis non prœjſcribuntur; yet in 
mills of the king's property, immemorial 
poſſeſſion conſtitutes a thirlage. And if 
men likewiſe pay dry. multures, that is to 
ſay, ſuch a quantity, whether they come 
to grind or not, for forty years, they will 
be thereby aſtricted; for it is not pre- 
ſumeable they would have paid dry mul. 
ture for ſo long a time; except mY had 
been thirled. 

28, If the quantity to be paid be not 
determined in writ, it is regulated by the 
uſe of payment for forty years. 

29. Thoſe who are thirled are alſo o- 
bliged to maintain the mill, mill-dams, 
vgs and to bring home its mill- 
ſtones. 2 

30. If ſach as are thirled being not their 
corns, they are purſued by an action cal- 
led abſtracted multures. 

31. There are two rules to be obſerved ö 


in all ſervitudes. N 
32. IN, 


ki. WM. 
Xt the 


neral 


yet in 
zorial 
nd if 
is to 
come 


mul. 


not 


mill- 


their 


27. nn oo 


32. Wi —_ no man 


A what is his awn: 
and therefore if the land on which we 
have a ſervitude become ours, the eri 


tude i is extinguiſhed. 


33. 2de, When we have a ſervitude on 


any other land, this ſervitude affects every 


foot of that land, aunaguc gua gleba ſervit: 


but this is to be taken civiliter & non ju- 


daice; fo that it muſt be reaſonably uſed. 


And thus, if we feu out ſome acres, with 
privilege to the feuer to caſl feal and di- 
vot upon our moor for maintaining his 
houſes; though in ſtrit law every part 


of the moor is affected with the ſervitude, 


yet the lords will allow any man to. till 


and ſow his own moor, leaving ſuch a 


proportion as may maintain theſe houſes. 
34. Perſonal ſervitudes are whereby one 
man's property is affected with ſome bur- 
den tending directly to the utility ang pro- 
fit of another man : and by the Civil Law 
are divided into uſufr ut, uſe and habi- 
1 
35. Uſus fruftus is called liferent in 
our law ; which is @ right to uſe and diſc 
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— — any thing deiring 1x the ſub- ' 
ftance thereof being preſerved. 1 


Liferents 
paction, or by law. Liferents by pac- 
tion are either by. reſervation, as when a 


and their 
diviſion, 


to the naked uſe of the liferenter, where. 
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36. Uſe and habitation were reſtrifte 


by his power of diſpoſing and making 
profit of the thing liferented was reſtrain- 
ed, and are not in uſe with us. 

37. Liferents are either conſtituted by 


far denudes himſelf of the fee in favour 
of another, reſerving his own liferent: or 
by a new. conſtitution, as when the fiar 
diſpones his lands to another, during all 
the days of his life. The firſt needs no 
infeftment, but the ſecond does, elſe it is 
not valid againſt ſingular ſucceſſors: but 
the liferenter being infeft, tranſmits hi; 
right to any, by aſſignation, without in- 
feftment; for it being a ſervitude anda 
perſonal right, it neither needs nor can 
admit of a ſubaltern infeftment. 

38. A liferenter alſo, by reſervation, 
may enter the heirs of vaſſals, (though he 
cannot receive ſingular ſaxceſſors) if he 


Was himſelf infeſt, but another — 
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exnnot; 3 7 even a liſerenter by reſerva- 
tion cannot enter thoſe vaſſals, if he was 


not once infeft, becauſe he cannot __ 


mit right which he has not. 
39. When more perſons are jointly i in- 


feft, they are called conjunct ſiars: but 


though a wife be a conjunct flar, yet her 
fee laſts but during her life ; and during 
her life ſhe may enter vaſſals, and has 
right alſo to all the caſualities. ar other 
fiars. 

40. Liferents by law, 110 e the terce and 

the courteſy. 

41. The terce is a ferent of as third 
of all the tenements wherein tb huſband 
died infeft, provided by law te 4 wife : 
which is explained before, title marriage. 


Which terce is conſtituted by an inqueſt, 


who upon a brieve out of the chancellary, 
direfted to the ſheriff; or other. judge or- 
dinary, do ſerve: her to a terce: upon 
which ſervice the judge to whom the 
brieve was directed, without retouring it, 
divides the land betwixt the heir and re- 
lict, and expreſſes the marches in an in- 
firumene ; and this is called to ken her to 
her 
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N 
ber terce. the" marches being . 5 


the inſtrument. And though the ſerie 
gives her right to the third of the mail 


and duties, yet ſhe cannot remove tenants 


thereby, till ſhe be kenned to her terce, or 
the ſame be otherwiſe divided; becauſe 


before diviſion, ſhe bruiketh the terce pro 


iudiviſi with the proprietor. - 

42. This brieve contains two points; 
1ſt, That the bearer was lawful wife to 
the defun ; and, 2do, That he died in- 


_ Feſt in ſuch tenements. But if the relict 


was holden and repured lawful wife in her 
huſband's liſe, no exception in the con- 
trary will ſtop the ſervice . 

43. There is no terce in burgage _ 
feu-duties, or other caſualities of the ſu- 
periority, nor in reverſions, tacks nor pa- 
tronages. 

44. The courteſy i is 4 ferent . 
by law to him who married an beretrix, 
all her heritage, and of that only. It needs 
neither ſaſine nor other ſolemnity to its 
conſtitution, but is ip jure continued to 
him, if there were children 3 

| . 


their death happen, 
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the marriage who were heard to cry, tho' 
the marriage diſſolve within year and day, - 
45. All theſe liferenters are obliged to 
find caution to preſerve the thing life- 
rented, and to leave it in as good conditi- 


on as they found it, which is called ca 


tio uſufrudtuaria; and they are alſo 
bound to aliment the apparent heir, if he ria. 


have not aliunde to aliment himfelf -. * Parl. 


46. The legal terms of all-liferents are 5 


Whitſunday and Martinmas. And there- 
fore, if a hferenter furvive Whitſunday, 
or die upon the Whitſunday iu the after- 
noon, her executors have right to the half 
of the liferent duties for that year, whe- 
ther they: be payable in victual or monies : 
and if ſhe ſurvive Martinmas, or die u- 
pon Martinmas day in the afternoon, her 
executors have right to the liferent duties 
of that whole year, and that whether it be 
land rent, or the rent of a mill, albeit the 
conventional terms were after Martinmas. 
But if liferenters labour the lands them- 
ſelyes, their executors will have right to 
the whole rent thereof, at whatever time 
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TT . 
of TEINDS. 


„Tons being a erden aig 
lands, fall in to be conſidered 
in this place. 

2. Teinds are defined ro bs. that ſhe- 
cial and liquid proportion or quota of our 
gods and rents lawfully acquired, thatis 
due to GOD, for maintaining his ſervice, 

3. It ſeems our law has followed the 
opinion of thoſe divines who-think that 
ſome proportion of our goods is due by 
vine right, for we ſay that teinds are 
the ſpirituality of the church's revenue; 
but that the proportion is not juris divini, 
for we alter the proportion by ſpecial laws 
and cuſtoms, though for diſtinction's ſake 

we call this proportion the tenth. 
4. By the Canon Law they are divided 
into perſonal teinds, which ariſe out of 
the perſonal gain and profits that a man 
has by his trade or perſonal induſtry; pre · 
dial teinds, which ariſe from the natural 

AF | f 
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Tit. 10, Off teinds. | 143, | | 
product of the land that men poſſeſs; and 
mixed teinds, which ariſe from the pro- 

fits that-men by their. perſonal, ae 

make out of their lands. 

5. They are likewiſe divided into par- wp: 
ſonage teinds, which are due to the par- —— 
leres MW fon; and vicarage teinds, which are due teinds. 

to the vicar : and, regularly, all teinds are 

de. due to the incumbent who ſerves the cure; 
four ſo that if the incumbent be a parſon, he 
zatis has right to the parſonage teinds; and if 
vice. be de a vicar, he has mum me 
the teindds. 
that 6. The teinds of corn are called parſo- 
e by nage teinds, or decimæ garbales,; and the 
g are fifth boll of the free rent is {till teind with 
nue; Us. And all land muſt pay teind; except 
vin, they be ſuch as have been feued out of 
laws old by churchmen, before the Lateran 
ſake IM council, (by which they were prohibited 

ooalenate the teinds) and who had right 
ided both to ſtock and teind, and where the 
ut of WI teinds were never known to have been 
man Wl {parated from the ſtock.. 
pre- W 7. Some monks likewiſe got particular 
tural eemptions from paying teinds for theſe 
lands 


"I 

34 

1 4 
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lege granted to temple lands, which be. 
| longed of old to the knights of St John, 
A religious order, and to the monks of the 
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lands which they chemfatves did bring in 4 
and cultivate. And with us, the privi- 


Ciſtertian order, are continued to thoſe 
who have right to their lands, with that 
exemption. Manſes and plebes are ker 
wiſe free from payment of teinds. 

. Vicarage teinds are called the 1 
teinds with us, becauſe they are payable 
out of inconſiderable things, ſuch as lambs, 
wool, cheeſe, eggs, &c. and they are ſaid 
to be local, becauſe they are paid accord- 
ing to the cuſtom of the place; fo that 
in the ſame pariſhes fome heritors will be 
liable for vicarage teinds of different 
kinds. For though no man can'preſcribe 
a liberty from payment of parſonage 
teinds fince the Lateran council, yet, as 
forty years poſſeſſion is a ſufficient right 
to a miniſter for vicarage teinds, and as 
it does determine the quota, as well as 
the ſpecies of vicarage teinds; ſo by forty 


years Wy the heritor gen 
time 
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time — from benen, of nene. 
teinds. B64 

9. When er was ſuppreſſed, all the 
lands belonging to monks and others 


were annexed to the crown in an. 1587 


but the teinds belonging to them were 


not annexed, theſe being acknowledged 
by our law to be the patrimony of the 
church; and they are therefore called the 
panne u the benefices 

10. The monaſteries of old having got 


feral pariſh churches mortified to them, 


whereby they had right to their patſonage 
teinds, ſuch as got thoſe monaſteries erec- 
ted in their favour became thereby is 
have right to other men's teinds. And 
great emulation, as well as prejudice, a- 
ning from men's not having right to lead 
their own tiends, 

11. King Charles I. did therefore pre- 
vail with all the faid titulars of erection, 
to ſubmit what ſhould be paid them as 

he price of the ſaids teinds: and his ma- 
jeſty did determine, that the rate of all 
diends ſhould be the fifth part of the con- 
ſtant rent, where che ſtock and tiend were 
" ” accuſtomed 


* Parl. 
1587. 
c. 29. 
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® Pail. 
1633. 


7519. 


Parl. 
1661. 
C. 61. 


Valua- 
tion of 
teinds. 
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the teinds were ſet ſeparately from the 


Mock, the heritor did in the valuation get 


down a, fifth patt of what was proven 
and valued to be the rate of the teinds; 
and which deduction is called the king's 
eaſe, becauſe it was given by him in his 
decreet- arbitral. It was alſo ordained, that 
the ſaids teinds being valued, ſhould be 
bought at nine years purchaſe . 

12. For efſectuating this determination, 
the parliament 1633 appointed ſome of 
their own number to value the faid 
tiends; and after a proceſs for valuation 
is raiſed before theſe - commiſſioners, in 
which the titular, his tackſman, and the 
miniſter are to be cited, the heritor in the 
mean time gets the leading of his own 
teinds. ; 
13. The probation 1 is 8 alloved 
to both parties in this court; and where 
one party is preferred, it is called the pre- 
rogative of probation, and is much con- 
tended for; and is thus regulated, viz. 
Either the tiends are drawn ip/a corpora 


by the titular or a and then they 
have 
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era rey 
have the ole 3 allovie them, to 
prove what the teinds were worth (they 
proving that they led ſeven years of fifteen 
before 1628): or elſe they have rental 
bolls paid them; & eo caſu they have the 
ſole probation likewiſe, they proving 20 
years poſſeſſion of upliſting rental bolls, 
condeſcending upon quantity and quali- 
ty: or, Jtio, the heritors have tacks of 
their own tiends, for payment of ſilver 


duty; and then there is a join probation 5 | 
allowed both to heritor and titular. © * j 
14. Eecleſiaſtie perſons, ſuch as biſhops, | 


pirſbns; cc. ſubmitted only what they 
were not in poſſeſſion of; and therefore 
there can be no valuation led of any teinds, 
parſonage or vicarage, which they were 
Ictually in poſſeſſion of: But by a letter 
hom his majeſty, thereafter, in anno 1634, 
it is declared, that“ if their teinds be ſet 
to tackſmen, they may be valued during 
the tack; whereas the teinds they were in 
the natural poſſeſſion of, cannot: though _ 
tiends holden of collegiate kirks may be 
valued, and ſo may be bought and ſold.” _ 
0 N 2 I 5. The 
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. The nnn —_ 3 0 ; 
ſell the ſuperplus of the teinds they had 
right to, over and above what will be due 
for the entertainment of their- miniſters; 
colleges; ſchools and hoſpitals. . 

15. After the teinds are valued, and the 
titular 'decerned to ſell, or if the titular be 
willing to ſell withont a decreet, the heri- 
tor is infeft and ſeaſed by the titular, 
who, in the diſpoſition or charter, reſerves 
to himſelf relief of the king's annuity, and 
of all impoſitions laid or to be laid upon 
teinds, and warrants only from his own 
and his predeceſſors facts and deeds: and, 
on the other hand, the heritor who has 

got a decreet of valuation only, and not 
of vendition, is obliged to inſeft the titu- 
lar, for ſecurity of the valued bolls, =}. 
41 17, By the foreſaid decreet-arbitral, the | 
= ſeveral pariſh kirks were to be provided; 
ws and therefore the titular might allocate. 
. any one heritor's teinds for proviſion of 
EE Burdens the miniſter, which renders the privilege 
dds of buying very ineffectual to the heritors: 
6 whereas it had been much better, that the 
ſtipend had been proportionably laid upon 
all the heritors. 18. Tiends 
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r. 10. Of feinds. 
© 18, Teinds are not debita fundi, and 
" ſingular ſacceſſors are not liable in them: 
but yet the miniſter has ſo far a tacit hy- 
rs; potheque, that he may exact his modified 
: flipend from any of the heritors, as far as 
his teinds will extend, reſerving relief to 
that diſtreſſed heritor; and if the heritor 
ſell his crop, the.merchant who buys the 


be liable, if they pay a joint duty to their 
maſter both for ſtack and tiend, - 


the titular needs not uſe a warning againſt 
the tackſman, as in lands; but he raiſes 
and executes an inhibition againſt the 

- fackſman, which interrupts tacit relocati- 
on for that, and all the ſubſequent years, 
after which the intrometters are.liable in 
E 
20. The parliament 1633 did, after the 

ſaid ſubmiſſionsand decreet - arbitral, grant 
to his majeſty an annuity out of all teinds, 
ge except thoſe paid to biſhops, and other 
s: WM pions uſes, viz. ten ſhilling out of every 
2 doll of teind wheat; out of the boll of the 
n beſt teind bear, eight ſhilling; out of oats; 
2 N3 peaſe, 


ſame will be liable, but tenants will not 


19. When the tack of teinds expires, 


Inhibiti- 
on upon 
teinds. 


Annui- 
ties of 


teinds. ; 


In hibi. 
tion. 


A "Of in abe. Bock l ll 1 
peaſe and Tye, fix ſhilling, 9 — the boll . 


of theſe grains did yield a boll of meal; 


and, where the rent conſiſts of money, ſx 
merks out of every hundred. And this 


annuity is debitum fundi; but not being 


annexed to the crown, it may be, and is 
ordinarily, bought by the heritors from 
his majeſty's treaſurer, or others having 
0 from the . 


TITLE xf. 
of Inhibitions. 


Roperty and real rights, with the 
burdens affeCting the ſame, being 
explained; it is fit now to treat of legal 
diligences, by which theſe rights may be 
evicted, or the free uſe and diſpoſal there- 
of reflrained: : which diligences are chief. 
ly three, inhibition, compriſing and ad- 
judication. 
2. Inhibition is 2 perſonal e 
by letters under the ſignet, diſcharging 
the party inhibited to ſell, ailapidate, or 


Put away any of his lands, in prejudice of,» 
ine 


the 
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the debt dur to the raiſer of the inhibition. 


creet, or a regiſtrate bond, (which in the 
eonſtruction of law is a decreet) either de- 


cerning or obliging the debitor to pay or 2 


perform the ſums or deeds therein ſpeci- 
fied ; or a depending proceſs. And if 
theſe inhibitions be not raiſed upon legal 
and relevant grounds, they may. be re- 
duced. 3 | 


3; lahibitions reach only berg, bat Jr: 


not moveables, though the ſtile. the 


runs equally againſt both: and moveable 
bonds can only be reduced, in fo far as 


they may be the foundation of real dili- 


gences to affect heritage, , reſerving {till 
perſonal execution againſt the granter ; 
and. they extend only to poſterior volun- 
tary. rights granted after inhibition, but 
not to appriſings or adjudications, though 
led poſterior to the inhibition, if the 
ground thereof was anterior: neither do 
they extend to poſterior diſpoſitions and 


| infeftments depending upon prior oblige- 


ments, either general or particular, for 
granting of theſe rights; nor to renun- 
ciations 


nn * 
r ag 8 
* 8 1 


n : , . 5 n 7 288 POE 
V BT: i Stadt 
Wn pee Fs be FEE air a 
, - ; g . :. co * ma ? 4 
$ 2 * * 4 * = v Fr”: # 
* f inhibitions.. N 
\ * 
oy . y * 
1 


The ground and warrant thereof is a de- Ground 
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Manner 
of exccu- 
ting inht- 


bitions. 


® Parl, 
1597. 
E. 268, 
269. 
Parl. 
1600. 
©, 13, 


ry upon payment. 


unleſs there be a declarator of redemption. 
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ciations of temporal rights, albeit poſte- © 
rior to the inhibition, theſe being neceſſi | 


4 ; 
2 L 


4. By a late act of @derunt f, if the 
creditor intimate by way of inſtrument to 
the perſon having the right of reverſion, 
that-the wadſetter or annualrenter ſtands 
inhibited at his inſtance,and does produce, 
in preſence of tIfe parties and notary, the 
inhibition duly regiſtrated; the lords will 
not ſuſtain renunciations or grants of re- 
demption, although upon true payment, 


obtained, to which the inhibiter muſt be 
. The way of executing inhibitions is, 
that the ſame muſt be by a meſſenger a. 


-gainſt the perſon inhibited, perſonally, or I - 


at his dwelling place, and at the market 


craſs of the head burgh of the ſhire, ſtew- | 
artry or regality where the perſon inhi- 

bited dwells *; and after crying of three | 
ſeveral Oyeſes, and publie reading of the 

letters, the whole lieges are diſcharged to 
purchaſe any lands or heritages from the il : 


perſon inhibited ; and the meſſenger leaves 


or 


at a RET 
| : #4 1 
* 


Th. r. 11 
or affixes a copy of the letters at the mar- 
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ket croſs ; all which muſt be written in a 
paper, and ſubſcribed by the meſſenger 
and by two witneſſes T; which writ is 
called the execution of inhibition: and 
mereafter the letters and execution there- 
of muſt be regiſtrated within forty days 
after the execution thereof, either in the 
general regiſter at Edinburgh, or in the 
particular regiſter of the juriſdiction where 
theperſon inhibited dwells, or the major 


part of the lands ly *. And if any of * Parl, 
theſe acts be omitted, the inhibition is null, 


theſe being de nnn WW 


TITLE XII. 


, of comprifin ings and adjudication, 
HE fee being thus ſettled in ihe 


-P vaſſal, it may be either taken 
for him, and evicted for his debt, or his 


crimes; The firſt is by appriſing and ad- 


djcation, and the laſt by confiſcation 
and mne 
2. Apprifin 
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ing the debitor to compear before a meſ. 


ſenger, (who is by the letters made judge, 
and ſheriff in that part, in place of the 
ſheriff of the ſhire, whoſe office properly 


it is f) and to hear the lands ſpecified in 
theletters, appriſed by an inqueſt of 15 
ſworn men, and declared to belong to the 
creditor for payment of his debt. But 
becauſe our law thought it not juſt that 


a man's lands ſhould be taken from him, 


whilſt his moveables could pay his- debt, 
therefore, 1 in the firſt place, the meſſenger 
who executes. the Jetters, muſt declare 
that he ſearched for moveables, and be- 
cauſe he could not find as many as would 
pay the debt, therefore he denounced the 
lands. to be appriſed on the ground of the 
lands, and at the market croſs of the ſhire, 
ſtewartry or regality where the lands ly, 


and left copies-both on gw ane ang 
at. the croſs. 
23. At the day appointed by Ke letters, 
the meſſenger, whois made ſheriff in that 


part, fences.a court; and the debitor be- 
ing-called, his lands are offered to him 
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and adjudications. © 
for the money ; and if the money be not 


ready, the inqueſt finds that the debitor's 


lands ſhould belong to the creditor for 
his payment; and this is called a decreet 
of compriſing +, and the moſt part of the 
inqueſt affixes their ſeals thereto; upon 
which the compriſer gets a charter paſt 
in exchequer, and is infeft by precepts our 
of the chancellary, if the lands hold of the 
king. And though of old, land appriſed 
was proportioned to the money, yet there- 


after, whatever landwas ſought to be ap- 


priſed was accordingly appriſed, though 
far exceeding:the ſum in value, becauſe 
ſeven years was given (which was there- 
after prorogated to ten ) for redeeming 
the land by payment of the true ſum : and 
this is called a legal reverſion, becauſe the 
law gives it to the debitor; and if it be 
not redeemed within that time, the land 
belongs to himſelf for ever. But that 
legal runs not againſt minors, becauſe 
they want judgment to know their ha- 


zard; ſo that they may redeem at any 


time before they be twenty five years 
cempleat : : 
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Deereet 
of com- 
priſing. 


+} Parl. 
1661. 
c. Ca. 
ſect. 7. 


Legal re- 
verſion. 
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| during their minority, the compriſcr will 
„ thereafter have right to the Whole mails 
and duties, albeit exceeding his annual. 
rent. But that pa?t of the act is altered 
YH by a poſterior ſtatute, and the appriſer is 
| reſtricted to his annualrent during the 
1663. minority of the debitor 7. 

c, 1% 4. If a minor ſucceed to à minor whoſe 

| lands are appriſed, he has right to redeem, 
as if the compriſing had been led againſt 
himſelf: but if a major ſucceed to a mi- 
nor, aſter the legal is expired, he hath on · 
ly year and day to redeem; and if the 
ſeven years be unexpired. in the minor 
time, the major may redeem within theſe 
years that are not run: and if the rent 
of the lands be not correſpondent to the 
annualrent of the money, whoever has 
right to the reverſion, whether major or 
minor, muſt ſatisfy the whole ſums and 
annualrents. reſting, before he can re. 

deem 4. But the compriſer, during the 

f + ay legal, is reſtricted to the annualrent of the 
e. 6. ſums due to him; and the ſuperplus of 
the intromiſſion will be imputed in pay- 

ment 
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paid by intromiſſion, within the legal, 
mn whole principal ſum, bygone an- 
nualrents and expences, with the compo- 
fition paid to the ſuperior, the com pritng 
expires ip/o facto *. 
» 5. Though the ſuperior 15 not . | 
ly obliged to receive a ſingular ſucceſſor, 
yet leſt, by colluſion betwixt the debitor 
and his ſuperior, the true ereditor ſhould 
be unpaid, therefore by a ſpecial act of 
parliament, . the-ſuperior is forced to re- 
ceive a compriſer, upon payment of a full 
year's duty of the land ; and he gets no 
more from all, though many compriſers 
charge him to receive them: but, if the 
ſuperior pleaſes, he may retain the land 
to himſelf, he: paying the debt. 
6. The firſt compriſing, without ſaſine, 
carries right to all tacks, reverſions, and 
other rights which require no infeftment; 
and all poſterior compriſings need not in- 
feftment, becauſe they carry only the right 
of reverſion. | But yet, ordinarily, ſecond 
appriſers do infeft themſelves, becauſe the 


4 may be null, or become paid, or the 
E 8 firſt 
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2, emp Book i: 
firſt compriſer may ly out from ſeeking 
mails and duties, or the ſecond compri. 
ſers would remove tenants, which none 
can purſue without being infeft; but the 

ſuperior compriſing needs no infeftment, 

7. After denunciation of the lands to 

be appriſed, the debitor can do no yoluns 
tary deed by diſponing or reſigning, (be. 
cauſe elſe he might fruſtrate the diligence) 
except he was before denunciation ſpe- 
cially obliged to diſpone or reſign. 


ns 3. In a competition amongſt appriſers, 


rns the firſt infeftment or charge againſt the 
perioris alſo preferred. And if the firſt 
compriſer did diligence to be infeft, but 
was ſtopt by colluſion, as if the ſuperior, 
to gratify the ſecond compriſer, ſhoult 
unjuſtly ſuſpend the firſt ; - albeit the ſe- 
.cond appriſer be firſt infeft, yet the firſt 
appriſer having done diligence, by charg- 
ing che ſuperior, will be preferred to the 
ſecond appriſer firſt infeft. 

9. The compriſer, during the years of 
the legal, is not obliged to enter to the 
poſſeſſion; but if he once enter, he moſt 
be accountable for t the mails and duties, 

though 


mongſt 


appriſers, ſy 


| 11 1 11. | 
bebe e. off to poſſeſs. - Boil 


fre, botany is the twentieth penny: of the 
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meaneſt part of the ſum be unpaid aſter 


the expiring of the legal, the whole land 


compriſed belongs to the compriſer, with · 
out conſideration of what he has intro» 
metted with: to prevent which, the debi- 
tor, or a ſecond, or any poſterior compri- 


ſer, who has compriſed the right of re- 


verſion, does, before the legal expire, re: 


quire the compriſer to compear at any day 


a be is not paid by his intromifſion : and 


having conſigned the ſame accordingly at 


that day, he raiſes an action of compt and 


reckoning before the lords of ſeſſion; and 


if it de found that he is paid by ieee 


Gon, and the money conſigned, the lords 


deoern the compriſing to be paid and ex- 
tinct; nor needs the debitor get new ſa · 
fine, for the former right revives, ſince 


- the fee was ſtill in his perſon, upon con- 


dition that he would pay the ſum withip 


the legal. 


10. In this compt and reckoning, the 
compriſer will get allowance of the ſheriff 
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ſum that was compriſed: for, and of the 


entry; payable to the fuperior, though the 


appriſer truly paid neither: but he wil 


not get payment of a factor's fee for taking 
vp the rent, except he really paid it. 
11. All appriſings led ſince the iſt of 


January 1 652, within year and day of the 
firſt effectual compriſing by infeftment, 


or charge againſt the ſuperior, eome in 


parti paſſu, as if they were all contained 


in one appriſing . But the poſterior ap- 
priſings within year and day muſt pay 
their proportion of the expences of the 
mfſeftment and compoſition given to the 
pere by the firſt apprifer. 
12. Becauſe apparent ticles: did 60 
quently aequire rights to expired appri- 
ſings againſt their predeceſſors, by which 
they bruiked their eſtates without paying 


their debt, to the ruin of lawful creditors, 


therefore our law * did very juſtly ordain 
all ſuch appriſings to be redeemed for the 
ſums truly paid out by the apparent heir; 
which proceeds, albeit the apparent heir 
acquire theſe rights in his predeceſſors 
liferime, _ if the expired appriling was 
acquired 


for the ſums contained i in the appriſing. 
13. Becauſe the parliament thought it 
exorbitant to take the greateſt eſtates for 


the ſmalleſt ſums, and to make a meſſen- 


therefore in anno 1672 this way of com- 
priſing was altered, and in place thereof 
the creditor now gets lands adjudged to 


onally to the ſums due to him; (with a 


due to the ſuperior, and expences for ob- 
taining infeftment, becauſe the creditor. is 
obliged to take land for his money. Which 
adjudication, coming in place of compri- 
kings, is perfected by charter and ſaſine, 
2 compriſings; and the. ſuperior is o- 
bliged to receive the adjudger *: but it is 
aa within ave en by ma- 
dain Jors.. 

the WM 14. if the debitor compear not to con- 
ieir; WW cur for compleatiog the adjudger's right, 
heir WW by giving him. a progreſs and tranſumpts 


lors I ef the evidence, and ratifying the deercet 
of 
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el. lg apparent at heb, the 
fame is only redeemable by the creditors - 


ger judge in affairs of ſo great importance, 


him by the lords of ſeſſion proporti- cation... 
fifth part more) beſides the compoſition 


Adjudi.- 


* perl. 
1669. 
c. 18. 


RE ITT 


1 Lig” 1 * r 
05 0 8 . 

— — nes - . 8 N, — — p — va. — — 
8 9 ä . . — 


1 Te 3 "= - - 
— Rr ng + 6p A CSE ALA 3 Walls . * * 
p 8 
> * OE IEEE 1 * 
Wy e 8 


ts o L my + . 2 — wr 6 e fi = ET WT 5 
us, 05 — ———— ꝑ—Zw—f4' en i x1 19 — —— C—— — ——486ù9———rß—j———v— to ren > ISI PIE 2 pan 
N . 8 *R_— . p I - p . 1 . — 1 
* 5 7 mm O05. py nd <P. N ts DIA ar — — 
— ** . eee « 47 NA 8 1 : 
"3: g — „ 231 — * 4 - 
I * 5 N 77 1 Js 0 
= a —_— _ | 


CS 4 : =? 
« - - 0 * 4 e ; 
P / e e a _— 
N * * b V "I * 2 N eo J q l a A 0 
7 1 r * gy 1 * * 7 2 WED — 8 — Sk * 
— Soy nr _—_— 41 gd hon e 3 4 : g 
ha 


9 — * 4 * * rar Ye * 8 
* —_——— 5 DV. . n e 
4 =p os, . ” 
> — 8 1 
ow 8 7 5 
3: £7" $6 3 
A 
— l 
2 * 
er 
** * ds. 
Fr 8 
A * 8 
ot "PR. - ' 
- 
& 


Parl. 


1672. 


£. 19. 


e n 
2 — chen ths: 8 
can be adjudged, as they were formerly 


appriſed, (not᷑ in that caſe can the adjugi> 
cation contain a fiſth part more) it being 


unreaſohable to force a man to take pro 


portional lands fer his money, and yet td 
be ubſetored even for that proportion. 
And they are redeemable within ten years, 


(theſe adhadlcations being now come i 
the place of appriſings) and have rhe ſame 


privileges and reſtriftions which compri- 
ſings had; by the act of parliament made 
coneertiinp debitor und creditor, in nn 
166. Bat if the ereditor attain poſſef 
Kon upon his compriſing or adjudication, 
he can uſe no further execution again 
the debitor, except the lands be evifted* 

15. There are other two Kinds of ad 


Sa, jadicatzoh allowed by our law: the fir 


ray have no effect perſonally againſt bim: 


= uh the the 5s, when the apparent heir of the debitot 


is charged to enter heir, ind renounces to 
be heir; the creditor having obtained 4 
decreet eognirionix cauſa, for conſtituling 
the debt, wherein the apparent heir is on. 
iy purſued for formality: but the decreet 
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dee 
—_— to the creditor for payment of 
the debt due by the deſunct : uch, if it 
de liquid, and inſtantly inſtructed, the 
purſuer im che fame proceſs proteſting for 
adjudication, the ſume will be allowed to 
him ſummarily, without neceſſity of any | 
other deerxet copritionts can a. 
16. Theſe adjudications are nedeemable 1.1, 
within ſeven years, at the inſtance of or ver Tag 
creditors, one after another, who have 
likewiſe obtained decreetg of adjudication: 
md a minor renouncing to be heir may 
be reponed, and altowed to redeem, upon 
payment * dot majors renouneing have 
den thax ptivilegs th it beg oh fe. 
by act of parliament granted: 0 minors, c. 7. 
ot to cb-dreditors, likewiſe adjudgers, 
y. And if the faperior be charged to 

wett wwe aajadger, he will get a year's 
tent for compoſition, as in compriſings r. + Parl. 

18. Adjuditations carry right 10 all 48. 
ting i which would have fallen to the heir, aal! 
s Ons heritable rights : and the whole bygone 
rect rents and duties linee the nn death 
im; | my 


4 e compris Book I 
1 may be adjudged, becauſe theſe belonge 
1 to the heir. 5 
19. There 38 anocher kind of adjudice 
tion competent by our law, that is, for 
performing any obligement which con- 
fiſts in facto, and relates to particular dif. 
poſitions and obligements to-infeft : and 
after diligence: uſed by decreet and regis 
ſtrated horning againſt the diſponer or 
his heir, for making the ſame- effec» 
tual, the lords will adjudge the lands dif 
poned to r to the prion; as a re- 
no 


. : 7 N 
20 "This — — no far. 
ther ban to the wy * and hath 


214. If. he. commen . become 

bankrupt,andthat there are real diligences 

1 his eſtate, then the creditors may 

raiſe an action of ſale before the lords, and 

get the eſtate rouped +, and; according to 

-  theirdiligences, the price divided amongſt 
c. 1. them, effeiring to their ſums. N 

22. In this proceſs, the lords firſt de- 

termine what ſhall be the loweſt price, 

and 
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Tit 12. and adjudications. 
and then, they name one of their number 


| 1 made; and 
fore whom the roup is to be made; 
pry offer more, the raiſer of the 
or aan is preferred, and the lands are diſ- 
_—_—— . the- diſpoſition 
berg by chat ted, apd the" Ae, 
i: bog in bis hne. = 
oy 23. Confiſcation will be handled in the 
gi. 


title of crimes. 
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TITLE 1. 


9 551 bi. and contracts in general, 


wo 4 


1. LJ AVIN 8 thus POT teal rights, 
we will now proceed to treat of 


obligations and perſonal rights. 


Obligze 2. An obligation is defined to be 7hat 


ons. legal tie whereby we are bound to pay or 
perform any thing. 

Divifon 3+ The chief diviſion of obligations by 

of obli- the Civil Law and ours is, that ſome are 

ens. natural, becauſe they ariſe from the prin- 

ciples of right reaſon, or laws of nature; 

ſome 
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. © Of obligations, &&. 16, 


| ſome civil, becauſe they ariſe from poſi- 
tive laws, or municipal cuſtoms, 
4; Another conſiderable diviſion of o- Another 
bligations is, that ſome ariſe from con- of obi. 
8 rats, ſome from deeds reſembling con- gations, | 
ads, ſome from malefices,and ſome from 
deedswhich reſemble malefices,ex contrac- 
u, aut quaſi centractus ex maleficio, aut 
D. WW quaſi maleficio : for we become equally 
tied and obliged to men, either by con · 
— © ting expreſly with them, or by doing 
ſome deed which induces an obligation, 
"iN vithout an expreſs pation, or * com- 
mitting malefices againſt them. 

5. A contract is an agreement entered Gu 
into by feveral perſons, inducing an abi · tracts. 
hts, pation by its own nature: and the obli- 
gations ariſing from contracts are divided 
and diſtinguiſhed, according as they are 
hat perfected either by the ſole conſent of the 
or contracters, or by the intervention or tra- 

dition of things, or, laſtly, by word or 
by. writ: hence is that remarkable diviſion 
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Of obligations and Bock HII. 
F 
things are theſe which ariſe either from 
borrowing, (which comprehends indebite 
'Y Js lutum) or from loan, or from depoſita- 
ws . tion, or from impignoration; and are 
I. called mutuum, commodarum, depoſitum & 
pignus. 
* 7. Borrowing or mutuum is that con. 
tract, whereby a man getting any thing 
from another, is obliged to reftore him, noi 
the ſame thing that was borrowed, but the 
equivalent, or as much of the ſame quality 
in meaſure, number and weight. As when 
one borrows a thouſand pounds, the re- 
ceiver obliges himſelf to reſtore, not the 
ſame, but another thouſand pounds; and 
therefore, the property of the thing bor 
rowed being transferred from the giver 
to the receiver, the receiver runs the ha- 
ard of all the loſs that the thing borrou- 
ed can ſuftain after it is delivered. This 
Contract is moſt ſtrictly interpreted, ſo 
that nothing is ed but what is 
clearly expreſſet. 
8. Loan or commodatum is that cual, 


datum. 2 a man gets the loan of any par- 
| ticular | 


upon | 


from 
lebite 
ita · 
| are 


m 6 


con. 
thing 
1,901 
t the 
ality 


vhen - 


e re- 
t the 
and : 
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. 1. ebntracbs in general, 
ticular thing, gratis, for ſome ſpecial uſe, 


and obliges him to reſtore the fame in ſpe- 
cie, and not the equivalent ; as when a 
man gets the loan of a horſe or coach. 
And becauſe in this caſe, the property re- 


mains with the lender, therefore if the 


thing lent be loſt, or periſh by chance, 
the loſs redounds to the lender, for the 


thing is ſtill his. But if the thing be lent 


merely for the advantage of the borrower, 


he is liable to do moſt exact diligence; 


and therefore, if the thing periſh or ſu- 
ſtain any prejudice for want of exact dili- 
gence, the borrower muſt make up the 
fame. But if the thing was lent for both 
the borrower and the lender's advantage, 
then from the ſame principle of natural 
equity, the borrower is only obliged to 
do ſuch diligerice, and to be ſo careful of 
the thing borrowed,as he would aper 
of his own. 

9. In this contract, the receiver is obli- 


| ped to reſtore the ſame ſpecies in as good 
| condition as he got it; and the lender is 


obliged to pay the receiver any conſide- 


table RE that he neceſſarily beſtow- 
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ed upon 80 Wn, borrowed, the law not 1 
allowing inconſiderable expences, becauſe 
the borrower has the uſe of the thing 
which ſhould compenſe theſe. 
10. Precarium is, when any thing is 
tent, to be called back at the lender's plea. 
ſure; wherein it differs from commoda- 
tum, which imports always a determinate 
time for making uſe of the thing lent, 
11, Depoſitation is that contract which 
| is entered into by one man's delivering 
any thing into the cuſtody of another, to 
be kept gratis for his uſe. And therefore, 
becauſe in this contract the property re- 
mains with him who did depoſitate the 
thing, if it be loſt, it is loſt to him, And 
ſince depoſitations are made for the be- 
hoof of him who does depoſitate, there. 
fore the depoſitar (for ſo we call him in 
whoſe hand the thing is depoſitated) is 
only liable if the thing depoſitated was 
Joſt by the depoſitar's dole, or groſs fault; 
nam depaſitarius tantum prœiſtat dolum & 
latam culpam. But inn-keepers, ſtablers 


Nate, 
car one and maſters of ſhips, are liable to molt 
* exact 9 in preſerving the goods of 

| travellers 
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travellers and paſſengers, which they bring 


comracts in general. 


into their houſes and ſhips, and to repair 
and make up all the loſs they may ſuſtain 
while they are in the inns or ſhips, whe- 
ther the prejudice come by the ſervants 
or mariners, or by ſtrangers : which ſpe- 
cial kind of depoſitation is introduced by 
equity, contrary to the common rules of 
depoſitation, and which we have immedi. 
ately from the Civil Law, and ediffum 
prœtoris, intituled Naut@,caupones „ſtabu- 


larii, GC, 
12. As in this contract, the depoſitar i is 


lable to reſtore the ſame thing that is de- 


poſitated, and not the equivalent; ſo he 
who depoſitates is obliged to pay the de- 
poſitar what he beſtowed upon it whilſt 
it did ly beſide him; for generally, a gra- 
tuitous office ought to prejudge no man: 
but he cannot* crave compenſation upon 


any debt due to him by the perſon who 


depoſitates ; which is ſingular in this con- 
tract, for he muſt firſt anſwer his truſt. 
13. Pledge is the contract, whereby one 
man gives to another any thing, for the re- 
cerver's ſecurity of what he owes him, to 
| P 2 IJ be 
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5 r ke” a! nr. 5 
be Ae upon payment: and there 
fore, becauſe the thing itſelf in ſpecie is to 
be redelivered, if it periſh during the im. 
pignoration, without the groſs fault or 
fraud of him who receives the pledge, it 
periſhes to the impignorator. And be- 
cauſe impignorations are made for the ad- 


vantage of the giver and receiver, (the 


one being concerned to-get money or ſome 
ſuch thing upon the pledge, and the o- 


rher to get a pledge for ſecurity of his 


money) therefore he who receives the 
pledge is liable to do ſuch diligence for pre- 
ſerving thereof, as prudent men uſe to do 
in their own affairs. But he is not liable 
for culpa levi ſſima, the contract being for 
the behoof of both parties: and he will 
have repetition from him, for what he pro- 
fitably beſtowed * it during the im- 


(neon 


4. Sometimes what is impignorated 

— not delivered, and then the pledge is 
called an hypotheque; and the law ſome- 
times makes ſuch tacit hypotheques, with- 
out expreſs paction, as where it makes the 
corn growing upon land, or the goods 
brought 
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brought in to Mike houſe, to be liable to the þ 
heritor for payment of his rent. 20 
15. If one man pays to another more 
than is due to him, or what is not due at 
all, the law allows to him repetition of 
what was unjuſtly paid ; and this is called 


ſolutio indebiti, becauſe by paying to Slgie 


you, oblige you really and in effect to re- indebitis 


pay what ſhall be found not to be due, or 
tb have been paid, more than was really 
due. But ſince this obligation ariſes from 
the payer's ignorance, therefore, if he knew 
that what he paid was not due, he will not 
get repetition, but what he paid will be 
looked upon as a donation; but it muſt 
be ignorqntia facti, for jonorantia Juris 
availeth no man. And ſince this repay- 
ment is only allowed by the principles of 
natural equity, therefore if what was paid 
was due in equity, though it was not due 
by poſitive law, the payer will not get re- 
petition, | 
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N obligations Book Ill. 


TITLE u. 
- Of obligations by word or " Writ, 


> nay 1. go ME e require vrit to 
writ, make them binding, whereas o. 
thers require writ only by way of proba· 
tion, thatis to ſay, cannot be proven with. 
out writ, though they be valld and bind - 
ing without it. 
C 2. All obligations for teanſinining the 
real rights of lands, or others to be per- 
feted by writ, do ſo far require writ of 
their own nature, that though the bar- 
gain be ſolemnly and clearly ended by 
verbal tranſaction, yet there is ſtill place 
to reſile, or locus eee till the writ 
be ſigned. 

3. Though verbal promiſes do by our 
law bind the promiſer, yet, becauſe the 
poſition and import of words may be 
4 eaſily miſtaken by the hearers, therefore 
8 verbal obligations or promiſes can only 
| Fl be proven by oath of party, and not by 

witneſſes, though the ſam be never ſo 
ſmall. 4. Becauſe 
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BY word or writ. © 


4. petanks mens ſubſcriptions may be 
eaſily counterfeited, therefore by an ex- 


preſs ſtatute with us, no writ of impor- 


tance (which we interpret to be,when it is 
ranted for more than L. 100.) is valid, 
except it be ſigned in preſenceof two ſub- 
ſeribing witneſſes, if the party can write; 
or by two notars and four witneſſes, if 
the party cannot write &; except the writ | 
be holograph, that is to ſay, all written 
with the granter's own hand, and that the 
writer and witneſſes be ſpecially deſigned f. 
And though the ſubſcribing by two initi- 
al letters be ſuſtained, where it is. proved 
that the ſubſcriber was in uſe ſo to ſub- 


ſcribe, yet the granter's mark is not ſuf- 
ficient, except the verity of the affixing 


that mark be referred to thegranter's oath. 
And if the fum,though exceeding L. 190. 
be reſtricted to L. 100. the obligation will 
be ſuſtained, though it want witneſſes, 
5. Such is the favour of commerce, and 


ſuch expedition it requires, that upon its 


account, bills of exchange are ſuſtained, 
though they be not ſigned before witneſ- 


ks; and -— of goods, upon bar- 


gains, 


Bills of 
exchange 


5 RIS n „ N 8 1 "FD. 
"uy 7x I oF i N e TOO l 
: *. £5 Fins ho . a 


A O obligations, &. Bock III. 
g/s, are ſuſtained to be proved by vit. 
4 neſſes, though there be no writ; there be. 
ing no writ uſed in ſuch caſes; And ſuch 
is the favour of contracts of marriage, e. 
ſpecially where they are become notour 
by ſubſequent marriage, that they are 
fuſtained; though there be no- witneſſes. 
4 Delivery 6. By our law, an obligation in writ is 
| BY not binding, except it either be delivered, 
= or diſpenſe with the not delivery by a ſpe- 
3 | etal clauſe therein, nam traditione trans- 
feruntur rerum deminia ; but tradition is 
not requiſite in mutual contracts, or where 
the granter has an intereſt to keep the 
paper Himſelf, as where his liferent, or li- 
berty to alter, is reſerved. And if the writ 
be in his hand: in whoſe favours it was 
made, it is preſumed to have been delive- 
red, and cannot be taken from him upon 
the pretence of not delivery, except it be 
referred to his oath; that it was never a 


delivered evident by the granter. 
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conſent, and acceſſory obligations. 


HO all contracts require the con- 
ſent of the contracters, yet there 
arefour,viz. em ption, location, ſociety and 


mandate, which are id i in a more ſpecial 
way to ariſe from eonſent, becauſe theſe 


contracts are perfected by mere conſent of 


parties, without any further ſolemnity or 
tradition. And thus, how ſoon two parties 


agree concerning the price of any thing 
that is to be ſold, that contract is by mere 


conſent ſo far perfeAed, that the buyer 
hath the ſeller preciſely obliged to deliver 


the thing bought, and perfect the ſale, al- 


beit the dominium or property be not 


transferred, but remains with the ſeller 


until delivery. And if the thing bought 


periſh without the ſeller's fault, even be- 
fore delivery, the loſs is the buyer's, in 


relpe&&; of the perſonal obligement upon 
WU Wer to deliver it, and the buyer's 
right 


of Agenda and contracts ariſing ou 
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. right is eſtabliſhed, even before tradition, 


and though earneſt or arles be given, 28 
a ſymbol or mark of agreement, Fet the 
conſent, without the earneſt or arles, (2 
we call it) compleats the bargain ; and if 
the earneſt be in current money, it is to be 
imputed as a part of the price. 

2. In this contract of emption and ven- 
dition, there muſt q;e a price confiſting in 
numerate and down told money; for if 
one thing be given for another, the law 
calls that contra& permutation or excam- 
dion, and not emption and vendition; and 
this price muſt be certain and definite: 
and if the price be referred to another, the 
bargain will ſubſiſt, except that third par. 
ty, to whom it was referred, either vill 

not or cannot determine the price. 

3. Location and conduction is a contract, 
whereby a hire is given for the uſe and pro 
fit of any thing, or for the work of perſons, 
It differeth from emption and vendition 


chiefly in this, that the defign of the con- 


tract of emption is to transfer the proper- 
ty; but in location, the N remains | 
with the ſetter. 


4. This 
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FOE of obligations, &e. 


the mutual conſent and for the advantage 
of both parties, the conductor is only li- 
able to uſe and adhibite a moderate dili 
gence for preſerving the thing ſet, that is, 
ſuch diligence as prudent men adhibite in 
their own affairs; ſo that if the ſame pe- 
riſn without his groſs and ſupine negli- 
gence or fraud, he is not liable to make 
it up to the locator. - of 

F. Location, or ſetting of _ for a 
certain hire called the tack-duty, is fre- 


quent in Scotland, And it is to be obſerv- 


ed, that if the ground yield no increaſe, 


but is abſolutely barren, without the fault 


of the conductor, the hire will not be due, 


ſince that was given for the profit and 


uſe of the ground. But if there be not 
an abſolute ſterility, and that the land 


yield ſome profit, though never ſo little, 


the hire will be due, if the profit but ex- 
ceed the expence of the labouring. 

6. From this contract there ariſe two 
actions; the one whereby the conductor 
Is obliged to pay the hire agreed unto, and 


| to reſtore the thing ſet after the end of 


the 
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the location, in as good condition as be 
got it ; the other is an action whereby the 


locator is bound to refbund to the con- 


ductor the neceſſary expenees employed 
upon the thing hired, during the location. 


Vide ſup. Book II. Tit. 6. $ 5,6 b 7,8, IT, 
7. Society is a contract, whereby ſeve- 
ral perſons oblige themſelves to communi. 


cate hf and gain, ariſing from the things 


common in the foctety. | 
8. All the partners in the ſveiety do, by 
the nature of this contract, ſhare equally, 


except it be otherwiſe provided ; and if 
either the ſhare of the gain or loſs be ex. · 
preſſed, the one regulates ſtill the other, 
But becauſe ſome mens pains are of as 
value as other mens money, there- 
fore it is lawful, and conſiſtent with the 
nature of ſociety, to contract ſo as that one 
may have the half of the gain, and no 


loſs: but the contract would be null, if it 


were provided that one ſhould have all 
the gain and no loſs ; for there could be 
no compenſation, though the other were 
never fo fkillful, 

9. by 


Y * this aue d, all ah 8 are 


obliged to advance for the affairs of the 


ſociety, n to the ſhares oy — 


in K. u nur 
10. The ſactery i is tek the 


perſons who entered therein looſed there - 


from, by the death of any of the part- 

ners, or by their becoming inſolvent, ex- 
cept it be otherwiſe provided; for this is 
a perſonal contract, wherein men reſpect 
the humqur and induſtry of one another : 
and ſo this contract is diſſolved: by the 
ſimple renunciation of any of the: part- 
ners; ſo that every one has a negative 


vote: and if the ſociety be entered into 


with this condition, that it ſnould not be 
diſolved at the option of any of the part- 
ners, the law does reprobate ſuch pacti- 
ons. And from the ſame principle like- 
wiſe it is, that partners in a ſociety are not 
liable ſor. further diligence than they uſed 
to adhibite in their own affairs, having vo- 


luntarily choſen one another for partners; 


for it is preſumed: they are ſatisſied with 
one another's diligence, the contract be- 
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Of obligations, ons, &c. Book 1 n | 
ing entered into for the behoof and pro 


fit of all the partners. 
11. Mandate is that contract where on- 


employs another to do or manage an ry bf. 
neſs gratuitouſly. For if he who is em- 
ployed get a reward, it is not properly a 
mandate, but locatio operarum, or a fee. 
ing of the perſon ſo employed. But yet, 


If the receiver of the mandate has been at 


any expence upon the account of the man- 
date, the employer muſt pay it. 
12. He who receives the mandate is o- 
bliged to execute the ſame, according to 
the rules preſeribed by the employer, and 
not to exceed the bounds of his mandate, 
And therefore, if Titius employed Seius 
to buy him ſuch a particular piece of land 
for L. 10000. Titius is obliged to ratify 
his bargain, though he buy it for L. ooo. 
becauſe ten comprehends nine : but if he 
pay L. 12000. for it, he is not obliged to 
ratify the bargain, becauſe he exceeds the 
bounds of his commiſſion. 

13. Mandates expire either by the re- 
vocation of the employer, if the thing or 
buſineſs in which he was employed be 
entire; 


"= Ain, Kc. 


entire; or by the death either of the per; 
ſon employed, or of the employer; or by 
renunciation of the perſon employed: but 
in all thoſe caſes, if the thing undertaken 
be not entire, the perſon employed, or 


his heir, may and muſt proceed to exe- 


cute the mandate, notwithſtanding of the 
revocation, death or renunciation. Man- 
datars are liable for exact diligence, & 
culpa leviſſima ; becauſe albeit the man- 


date be only gratiamandantis,yet the very 


nature of it implies diligence. 


14. Mandates are either expreſ, ariſing 
| from expreſs conſent ; or tacite, which 


are inferred by ſigns a taciturnity : as 
for inſtance, if a perſon. preſent ſuffers a- 


nother to act in his affairs, he is underſtood, 


to give him thereby a tacite mandate, 
15. 24), Mandates are either general, 
for managing all affairs; or ſpecial, for do- 
ing ſome particular buſineſs, conform to the 
preciſe tenor of the commiſſion. And al- 


beit general mandates contain moſt ample 


power of adminiſtration, yet they are not 
extended to committing of crimes : nor, 
24, To donations: albeit, where there 
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of obligations, Se. Booki1ll, 


is any probable cauſe, gratifications may 
be allowed, which will be regulated ſe. 
cundum arbitrium boni viri, this being 
contrattus bone fedei, which! im plies EXU- 
berant truſt. 

16. 3tio, No via weten will im. 
ply a power to alienate immoveables, ot 
to ſubmit or tranſa&t any litigious buſinek, 

17. 460, If in the general mandate, ſome 
ſpecial caſes are expreſſed, it will not be 
extended to caſes of greater importance 
than thoſe expreſſed. Jah 

18. The great favour of commerce has 
introduced another kind of tacite man- 
date, by which exercitors of ſhips and 
prepoſitors are obliged by the contracts 
of the maſters of the ſhips, and of thein- 
ſtitors, f in relation to the ſhips and vos. 
ges, or to the particular negotiations 
wherein they are intruſted. 

19. Exercitor is he to whom the profit 
of a ſhip doth belong, whether he be the 
owner, or hath only freighted the ſhip. 
The maſter is the perſon intruſted with 
the charge of the ſhip, who has power to 
oblige the exercitor, by contracting for 
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Tit. 3. Of ebligations, ce. 4 
the reparation and outrigging of the ſhip, 
and in matters relating to the voyage. | 
20. Inſtitors are intruſted with particu- jaqitors, 
lar negotiations at land, ſuch as keeping of 
ſhops, &c. and they oblige their prepo- 

ſitors in relation to the affair wherein they 

are intruſted, as exerci tors are in mari- 


time affairs. 
21. Neither the maſters of ſhips nor 


inſtitors need ſhew their commiſſion, but 
their being in the office is ſufficient to o- 
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blige the exercitors and conſtituents: and | 
if there be many exercitors, the maſter's | : 
contract obliges them all in /o/idum, albeit Mi 
what was borrowed be not employed for 
the uſe of the ſhip; only it muſt be | 


known to the lender that the ſhip ſtood 
in need of ſuch reparations. And the 
facts of the inſtitors will oblige their con- 
ſtituents, of whatſoever ſex or age they 


nors or wives, who cannot validly oblige 
themſelves; for they have themſelves to 
blame who intruſted ſuch perſons. 
22. As all thoſe obligations and con- 
tracts ariſe from expreſs conſent, ſo others 
23 ariſe 
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| Homolo- ariſe from tacite conſent, ſuch as homo. 

420m logation. As for inſtance, though a man 
be not obliged by a bond granted in mi- 
nority, yet if he pay a part of it, or an- 
nualrent for ir, after he is major, the o- 
bligation is thereby homologated or own- 
ed, and becomes valid, not from the time 
of the homologation, but from the date of 
the writ. And therefore it is fit, that ſuch 
as deſign not to own null or invalid deeds, 
ſhould abſtain from doing any thing that 
may infer an approbation of them : but 
becauſe homologation is actus animi, 
therefore it ſhould not be proven by wit- 
neſſes. 

23. Becauſe all obligations cannot be 
bound up under general and regular names 
of contracts, therefore the law allows ſome 
obligation to paſs under the name of qua- 
ſi contractus, becauſe they have the re · 
ſemblance and are of the nature of con- 
tracts; and theſe are negotiorum 9% 
whereby, if any perſon manage your ba- 
ſineſs advantagiouſly for you, you are li- 
able to him for his expence, though you 
gave him no mandate, leſt ſuch as are ab- 

ſent 
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Of obligations, &c. 


ſent ſnould be prejudged by the negli- 
ence of their friends, and their averſeneſs 


| gence 


to meddle with other people's affairs, 
where they are to have nothing allowed 
them for their expences; as the mapa- 

is liable to refound to the perſon 


| whoſe affairs he managed, any prejudice 


done to him, ſince elſe any man might be 
invited officiouſly to meddle in another 


man's affairs to his diſadvantage : but 


this is to be underſtood /7 inutiliter geſ- 
ferit; otherwiſe, if he acted profitably, 


| albeit the event do not ſucceed, he will 


get his expences. 7-4 

24. The other quaſi contractus are, tu- 
tory, communion of gaods, entering heir, 
the obligation of repayment, that ariſes 


one be tutor to you, he enters in a kind 


of contract with you, whereby he is bound 


to adminiſtrate- your affairs, and you are 
bound to pay him his expence. But of 
all theſe, I have treated elſewhere in their 
proper places, as I ſhall do of malefices, 
and what reſembles them, when I come 
. to 


Tutory. 


upon payment of what is not due: for if 
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to treat of crimes, of which theo may be 
properly ſaid to be branches. 

25. Having thus treated of principal 
obligations, the only acceſſory obligation 
that I need mention is cautionry, where. 
by one man becomes ſurety. for another, 
either to pay a ſum or perform a deed: 


| betwixt which two there is this difference, 


that theſe that are cautioners for a ſum, 
if they be bound conjunctly and ſeverally 
with the principal debitors, may be pur. 
ſued without purſuing the principal; and 
quoad the creditor they are principals: but 
theſe who are cautioners for performing 
of deeds, as cautioners for executors, 
and for curators or factors, or for meſſen- 
gers, cannot be purſued till the principal 
be diſcuſſed ; for they being only obliged, 
that their principals ſhall compt or be ho- 
neſt, therefore they cannot be liable until 
the principals firſt be cited, to compt in 
the one caſe, or to anſwer for their de- 
linquencies in the other: and they are on- 
ly liable to make up what is wanting from 


their principals, after they are diſcuſſed. 
26. 1 


Js 9f angaben e. 
26. Becauſe cautioners for ſurms, bound 


conjunctly and ſeverally, are liable as priti- 
cipals, therefore their obligation may ſub - 


ſiſt, though the obligation of the prinei- 


pal party be found null, or reduced by 


any privilege given to the principal by 
law; as, if a man become caution for a 


minor, or for a woman who is married; 
nam ibi imputet who became a catitioner 


for ſich. But if the obligation was ab- 


ſolutely null in itſelf, as if the principal 
did not ſigh, then this obligation, becauſe 
it is but acceſſory, retains ſo muck of i its 
own nature as to free the cautioner. 

27. Cautioners are to get relief from 
their principals, not only of the princi 
pal ſims and annualrents, but of all da- 
mage and intereſt, and whether the ſame 
be provided by the bond or not. And, 
where there are many co · cautioners, they 
are liable in ſolidum, quoad the creditor; 


| but if any of them pay the whole ſum to 
the creditor, though he get affignation 


from him to the whole, yet he mult on- 
ly ſeek his relief from the other cautioners, 
with deduction of his own part; which 
' . _ proceeds 
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proceeds albeit there be no clauſe of mu- 
tual relief in the bond: and they muſt 


communicate to their co-cautioners what 


eaſe they get by way of tranſaction from 
the creditor ;. but if they get the ſaid eaſe 


by a mere gratification, as by donation, 


c. then they are not bound to commu. 
nicate what eaſe they get; for a creditor 
may juſtly gratify one of his cautioners, as 
bis friend and relation, without being o- 


bliged to gratify the reſt, 


28. To make obligations effectual, it is 


neceſſary that the ſubje&-matter thereof 


be ſuch as will admit of an obligation: for 


no man can oblige himſelf to do what is 


either impoſlible, unlawful or diſhoneſt, 
nor to tranſmit the property of things ſa- 


cred (theſe not being in commercio): and 


albeit, when the performance of obliga 


tions becomes impreſtable, the party is li- 


able for the value, as damage and intereſt, 


yet in theſe the value is not due, nor will 


he be liable in a eee in caſe of non- 


* 


to do ſomething not in his own power; 


performance. , _ 
29. But yet a man may oblige himſelf 


28 


| Of obligations, &c. 

as to cauſe another diſpone lands: and if 
he fail, he will be liable pro damno & in- 
tereſſe, or for the penalty. W n 

30. Amongſt obligations donation is 
alſo reckoned, which is an obligation pro- 
eceding from a lucrative cauſe or title. For 
he who voluntarily and gratuirouſly pro- 
miſes to give any thing, is thereby obli- 
ged to deliver the ſame: and this volun- 
tary giving is called a donation, which is 
in law defined to be a mere liberality pro · 
ceeding from no previous compulſion. * 

31, It may be perfe&ed either by writ 
or without it; but, if without writ, it muſt 
be proven by oath. © . 

32. Donations are either imple, remn- 
neratory, or mortis cauſa, that is to ſay, 

donations made in | contemplation of 
death, ; 

33. A remuneratory donation, called Rana 
are, is when a man beſtows any ratory 
thing not gratuitouſly, but to requit and — 
repay ſome good deed done to him; and 
ſo is not purely a donation. . Donation 
34. A donation in contemplation of in con- 
death- is when the giver deſigns rather the a. 


perſon death. 


Div, of 
donat. 
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perſon to ubom he gifts to have what is | 
gifted than any other: but wiſhes himſelf 
o have it, rat her than N him 10 whom be 
giſis it. And therefore, though pure do. 
nations are not revocable, yet a donati. 
on martis cauſa is, heing of the nature of 
a legacy: and no donation js preſumed to 
be donatio mortis cauſa, except it appear 
to be ſo, either expreſly, or by ſtrong pre. 
ſumptions, that the thing gifted was only 
gifted in contemplation of death. 
35. Gifts being a mere liberality, are 
not preſumed; and therefore, by our law, 


dehitor: nun pnæſimmitur donare, puamdiu ej 
debitor. But this being only a præſump- 
ia juris, may be taken off b 7 ſtron ger ar- 
guments, juſtly inferring that donation 
rather than payment was deſigned. 
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Of the difſlution, &c. 


TITLE W. 


97 the Aelation or extindtion of ob; 1 


gations. 


yo! Aving cleared how obligations are 


conſtituted, it remains now to 


conſider how they are taken off and ex- 
tinguiſhed ; which is either by a contrary _ 
conſent, or. by * and fatisfac- 


tion. 
2. Since conſent ĩs ; neceſſary to the con- 


| flitution of obligations, ſo a contrary con- 


ſent, whether by a diſcharge or pactum 
de non petendo, does diſſolve and extin- 
guiſh obligations; nam nihil eſt tam na- 
turale, quam eo modo quidque diſſolvi quo 
colligatum eſt. And therefore, if the o- 
bligation be conſtituted by writ, it re- 
quireth writ to the diſſolution thereof, 


which is called a diſcharge: and diſ-— 


charges require the ſame ſolemnities that 


| obligations do: but yet, if the obligation 


was ſatisfied via facti, as by intromiſſion 
„ _ 


Df the diſſolution, &e. Book Ill. 
with rents of lands, &c. it is _ by | 
witneſſes, as all facts are. 

3. Diſcharges are either general, of al 
that parties can 'aſk or claim; or parti 
cular, of one particular thing or ſubjeR, 

And in general diſcharges, if any parti- 
cular thing be expreſly diſcharged there. 
In, the general clauſe will be extended to 
Particulars of no greater importance than 
thoſe expreſly diſcharged. 

4. Diſcharges do ordinarily bear a 

clauſe diſcharging all preceedings to their 
date: and albeit they do not, yet three 

conſecutive diſcharges do preſame that all 
bygones are ſatisfied, if they be immedi. 
ately ſubſequent to one another, and grant. 
ed by parties having power to diſcharge,as 
diſcharges by heritors or chamberlains to 
their tenants : and therefore diſcharges of 
three ſubſequent years, granted by merch- 
ants who bought the farm of theſe years, 
will not infer the preſumption ; but it will 
be inferred by diſcharges for a part of the 
three years granted by the father, and the 
reſt by his eldeſt ſon, as heir; the dil- 


charges being in writ, containing a dil: 
charge 
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Th, 4. 25 by -Of obligations... 5 
charge of the mh year 's rent: ſo that 


ok 1. 


ble 7} 
partial recei pts, albeit they extend to more 
than the year's rent, will not preſume 
; of 1 | 
—_ that all preceedings are paid; neither one = 


\bjet diſcharge for three ſubſequent terms or 
ark years, the preſumption being inferred 

| from renewing of the diſcharges each 
theres © 
: year, without reſervation, 


1 „„ Obligations are extinguiſted and Payment | 
Bf diſſolved by payment, which is perform- 4 
3 ing of the obligation in the preciſe terms 
 thets theres, and is ſo favourable, that if it be 1 8 | 
three LL fide, it diſſolveth the obligati- 4 
lat all £5 albeit he to whom it was made had 1 
medi. no right, So payment made to a procu- 
rant rator, after the procuratory was revoked 
m— without the payer's knowledge, will be 
ad 10 ſuſtained ;- and payment made to mini- 3 
ol fters ſerving the cure, though they have 4 
«rh. v0 title to the benefice, will liberate the = A 
ears, payers.” 2, 
t will 6. Obligations are likewiſe fulfilled 6 ; I 
Accepts ?- 


b the acceptilation, which is an imaginary ſa- lac 
d the tiefation, whereby the creditor achnou- ; 
e dil gens ow e got payment when he hath 
z dil. 1 85 R2 not, 


large 


£44; wan F 5 ” 
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Of the dilution; ce. "Bok 


not, and has the effects and all the privi | 
Feger of payment. 
Compen. 7. 2do,By compenſation ; whereby if the | 
babe. ereditor of a liquid ſum become debitut 
to his debitor in another liquid ſum, the 
two obligations extinguiſh each other 0 
Jure, and is equivalent to payment in all 
© caſes: but if the ſums be not liquid, ori 
a ſpecies or body be craved to compen · 
; ſate a liquid ſum, it will not be allowed. 
8. 3tio, Obligations are taken away by 
innovation, which is, the changing one I 
ligation for anotber: and if the perſon 
_of the —_— bechanged it is called 9 
gation. 
9. Innovation is never 8 ex. 
cept it be expreſly mentioned, or that the 
 6bligation bears exprelly t to de in fai 
tion of the former. | 

10. 4to, Obligations are extinguiſhel 

by confuſion; that is to ſay, when the 
debt and credit meet in the ſame perſon; 
as when the debitor ſucceeds to the cre- 
ditor, or the creditor to the debitor, ora 
ſtranger o both. And the reaſon of the. 


 extinQion in theſe caſes is, becauſe the. 
- ame 


ereditor. 
E r ＋ * * v. 
of affinations.. 


has followed, and all incorporeal rights, 
requiring no infeftment, ſuch as reverſi- 


miſſible by aſſignation: but if ſaſine be 


d, ex. WM tion, but by diſpoſition, which is a writ 
at the Wl diſponing lands, or other moveable rights, 
igfacs containing a procuratory of reſignation 

and precept of ſaſine. And tho? a life- 
iſhed rent at firſt is to be compleated by a ſa- 
1 the WI fine, as differing from other heritable 
fon; rights only in its endurance ; yet, being 
ere · 
ora WM tranſinitted by aſſignation; for it conti - 
f the W nues not then to be a formal liferent right 


che WI in n the perſon. of the aſſignee, but reſolves | 


an WW R3 only 


5 e cannot t be both. debitor —Y 


OT FAY moveable but heritable | 
rights, whereupon no infeftment 


ons, patronages, ſervitudes, &c. are trauſ- 


once taken on an heritable right, it can- 
not thereafter be tranſmitted by aſſigna - 


once compleated, it may thereafter, be 


- 
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dent's lifetime. | 
Cedent 2. He who grants the aipnation i is al. | 
* led the cedent, and he who receives it TY 
1;  clleCtheailance... ;, 
| Intima- 3. An aſſignation is alſo completed 5 
l intimation; and therefore, in compeiit. 
on betwixt divers aſſignees, the firſt int 
mation is always preferred. This intims | 
tion is made by a procurator, who takes 
inſtruments in the hands of a notar, that 
ſueh an aſſignation was intimated (fo that 
one man cannot be both notar and pro. 
curator); and if aſter this the debitor pay 
the cedent, he muſt repay it to the aſſg · 
nee, becauſe the cedent was denuded by 
the aſſignation; and the intimation puts 
the debitor in mala fide to pay the ce- 
dent. And for that ſame reaſon the ce 
denr's oath will not prove againſt the al: 
ſignee, if the aſſignation be for an onerous 
cauſe, and was duly intimated, . 
4. But if the aſſignation be gratuitous, | 
or for the cedent's behoof; or if the mat 
ter be litigious, the aſſignation being after 
a depending proceſs ; in any of * 
| the 


. rs oath: will prove againſt he 
aſſignee. - a 
5. A; porſait or cha of boring upon ——_— 
the bond aligned has, ikewils the force 1.495 * "© 
ee ne 3 „ 
6. The debitor's private knowledge o 
| bs aſſignation is not equivalent to an in- 
timation; but bis paying à part of the 
fam, or annvalrent for it, is equivalent 
to an intimation; and much more the 
writing a jetter promiſing to pay, ſince 
that is in effect rene wing the obligation. 
7. Bills of exchange, and orders by 
eee to pay, need not be intimated, 
decauſe in commerce we ate governed by 
the law of nations. Nor need aſſignati- 
ons to reverſions be intimated, becauſe 
| the regiſtration. is a publication of them 
(the regiſtration of ſaſines and reverſions 
e af. deing deſigned for publication), But the 
erous uſing inhibition againſt the cedent, upon 
the aſſignation, is not equivalent to an 
tous, intimation, the chief deſign of inhibitions 
mat being for execution, and not for publica- 
after tion. Legal and judicial aſſignation, ſuch 
caſes WW as  appriſings, adjudications and marriage, 
the ETD need 
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need no Wade and that a | 
they are paſt and expede publicly, 

g. A blank bond is equivalent to an af. | 
| fignation, and ſo muſt be intimated. Ang, 
in competition with other rights it is on 
ly preferred according to the date of the 
intimation, that the receiver 5 name was 
filled up in it. 

9. It is a general principle in our r law, 
that in the competition of more creditors 
the firſt compleat diligence is till prefer- 
red: and therefore an aſſignation is prefer- 
red to an arreſtment, if it be intimated 
| before the arreſtment: but if the intima- 


tion and arreſtment be in one day, they 
come in part paſſu, except the arreſter be 
in mora, and do no diligence upon his 
arreſtment ; or that both diligences ex- 
preſs the hour of the day, and the one be 
prior to the other, 


A: 


„„ . 
Of arreſi ments and poindingsi 


7 Tr ordinary diligence in our law 
affecting moveable rights are ar- 


reſtment, which anſwers to inhibition in 


heritage ; and poinding, which anſwers 
to compriſing in heritage. 
2. Arreſtment is the command of a 


judge, diſcharging any perſon in whoſe 


hands the debitor's moveables are, to pay 
or deliver up the ſame, till the creditor, 


who has procured the arreſtment to be laid 


n, be ſatisſie d. 
3. Arreſtments may be laid on by any 


judge in whoſe territories the goods are, 
or by the lords of the ſeſſion, where ever 
they lie, and that by ſpecial letters of ar- 
reſtment, or by a warrant expreſſed in the 


ordinary letters of horning. Theſe let- 
ters are executed by a meſſenger. And 


if, after it is laid on, the party in whole 
band it is made pay, he may be forced to 
| pay the ſame over again, or may be pux- 


ſued 


ment. 


V parl. 
1581. 
e. 118. 


+ Parl. 
1661. 
C. Flo 


Arreſt- 


ment up- 


ITT 


\ Pf oe \arreftment 
ſued e for breaking nal 
the puniſhment being confiſcation of 
moveables, and their perſons to be in the 
king's wills. 

4- A refiment? can in only affect move. 
ables; but all ſums of money due by 
bonds whereupon no infeftment has fol. 
lowed are arreſtable +. And as moveable 
can only be arreſted, ſo the ground there- 
of mult only be for payment of moveable 


debts, or, eæ par iitate rationis, for payment 


of ſuch debts which are not ſecured by in- 


feftment; and it reaches only to the ſums 
already due, or for which the year or 
term is current. 

5. How ſoon an action is raiſed againſt 


on a de- à perlon, his goods may thereupon be ar- 
pendence , reſted; and this is called an arreſtment 


J Parl. 
1617. 
c. 17. 


upon a dependence. But this arreſtment 


may be looſed by letters for looſing of 
arreſtment which paſſes upon a common 
bill; and a band of cautionry is given to 


the clerk of the bills t, wherein the grant- 
er of the band obliges himſelf to pay the 


ſum, if the arreſtment be found lawful; 
and the ſums or goods decerned to belong 


to 


Fit 1. 6. - > 

| © the arreſter,” Bor i1reſtments upon * 
gecreet, or, which is equivalent, on à re- 
giſtrated bond. ehnnot be looſed at all; ex- 


cept the decreet be turned into a tibet'y 
that is to ſay, the lords do only fuſtain 


the decreet as à libel or ſummons againſt 


the defender, or that the arreſtment was 


laid on after the decreet was ſuſpended: 


for, in either of theſe caſes, arreſtments 


may be loofed eve n upon decreets. 


6. Arreſtment being but a perſonal pro- 
hibition againſt the defender to pay, it 


ſts no longer than the lifetime of him 


in whoſe hands the arreſtment is made, 
except it be renewed agaitiſt his ſucceſſors, 


| But it dies not with him in whoſe favours 
it was raifed, nor with him for whoſe debt 
| it was laid on: and if the debt be not li- 


quid, the debitor's repreſentative muſt be 


called to the liquidation. 


7. In the competition amongſt more 
arreſters, preference is granted according 
to the priority even of hours; and the firſt 
arreſtment is not preferred, if the poſte. 
rior arreſter get the firſt decreet to make 


| the arreſted —_ forthcoming, For ar- 


reſtment 


Compe- 
tition of 
arreſt- | 
ments, 
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Of arrefiments 


reſtment being only an inchoated dili. | 
gence, it is compleated by the ſentence to 
make forthcoming. And yet, if the ar. 
reſter did exact diligence to obtain a de. 


creet, his raiſing the firſt purſuit will pre. 
fer him. He alſo who arreſts on a de- 


: creet will be preferred to him who arreſts 


Poinding 


Parl. 
1606. 
c. 10. 
Parl. 
1661. 
c. 29. 


1 Pl. 


1669. 
C. 4. 


on a dependence, and he who arreſts af. 
ter the term of payment will be preferred 


to him who arreſts before ig term, cæ- 


teris paribus. 

8. The king's penſions and gratuitous 
aliments cannot be arreſted, becauſe they 
are given for a particular and favourable 
uſe, and not applicable to the arreſter, 

9. Poinding may be likewiſe uſed a- 
gainſt moveables by virtue of letters of 
horning againſt the debitors, containing 
poinding, or any inferior Judge his de- 
creet or precept *; which is done by a 
meſſenger, after the days of the charge are 

expired tf. The form thereof is, the meſ- 
ſenger, after poinding the goods, appriſes 
them upon the ground where he appre- 
hends them, and offers them to the debi- 
tor for the ſum for which they were ap- 
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priſed: and, if he compear not, he carries 
them to the market-croſs of the head 
burgh of the ſhire, or other juriſdiction 
where they are poinded, and there he ap- 
priſes them, and delivers them to the par- 
ty, who is called the poinder. But if any 
compear, and offer to make faith that the 
goods belong to them, and not to the de- 
bitor, then the meſſenger muſt deliver 
to that party, elſe he is liable in a ſpuilzie. 
10. Poinding is a judicial ſentence, and 
the meſſenger is judge conſtituted by the 
letters. The meſſenger writes likewiſe an 
execution of poinding, and that executi. 
on is better believed than any who offers 
a- W to prove the contrary, for that execution 
of MW is only quarrelable by improbation.- 
ig 11. Arreſtment being but an inchoated 
e- WM diligence, diſcharging the party in whoſe 
4 hand the arreſtment is made to pay, the 
re ght to the goods arreſted remains till in 
ſ. W the debitor, and may be poinded for his 
s debt; but poinding is a compleat dili- 
e. gence, giving an abſolute. right- to the 
i- W goods PER | 
p- ii F 12. Poind- 


„ 2 r 2 * OA 5 . & "0 2 : 
* Y "3.2 & _— 7 0 2 1 * | _ : - 8 % ao 2 tas K 
* * wx #35. K 2 92 * „ 7 > 2 5 - \ "4 7 ot hn 9 * PX. nm TIO * * * * = 
cat bel * R 2 . 2 * we Ne: bs BYE” ic 8 of bs * * 4 
2 N 'X; N 33 * 2 7 
> * 


Re — ** n 8 * 0 * 
" n r a ä cs Ou BY ES. $f act nes " n 
n — on Ed De ov a . os N F N a E e 
* > IRC. 3 4 4% 1 — * 5 * R LF hs. © N ? 
5 Ot es State — 
8 Ka 7 


; "DF preſcript reſcriptions. Bock II. , 
12. Poinding cannot be after the fon = 


© js ſet, for it is a ſentence. 


13. Labouring oxen, or other plough | 


goods, cannot be poinded in time of k- 


bouring, (leſt labouring ſhould be other. 
wiſe diſcouraged) except there be no other 


moveables v Fon the 3 to be poind- 


6 Parl. ed. 
1503- 5 
e. 98. wh 5 
FITLE . 
Of preſcriptions. 
Pe eſcription being a way of evacu- 
ating and annulling both heri. 
table and moveable rights, comes in here, 
after both theſe are explained. 
RM 2. Preſcription is defined, an acquiſiti- 
* "ON 0 F property by the po ſſeſſor 5 continuing 


his poſſeſſion for fuch time as the law de. 


| fermines, Which was introduced not 


only for puniſhing the negligence of the 
proprietor who owned not his right for 
fo many years, butikewiſe for ſecuring 
poſſeſſors, and ſuch as derived right from 
them; and leſt, by a conſlant uncertain- 


ty. 
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beglect the improvement of what they - 


ugh poſſeſſed. 

fk. 4c Heritable rights, (under fs ich- I 
her. Ml comprehend wadſets, heritable offices, ſer- 
her utudes, patronages, &c.) and all actions 


3 
ion of 


heritable I 


rights. 


nd. WW depending upon them, or relating to them, 


preſcribe with us in forty years ;. if the 
| polleſſor, being a ſingular ſucceſſor, have 
acharter, diſpoſition, or precept and ſaſine 
in his perſon; or, being an heir, have. a 
eonſtant tract of ſaſines continuing and 


fanding together for the ſpace of forty 


years, flowing upon retours or precepts of 
ci. WW clare conftat®, For the law did not truſt 
z'aſine alone, it being only the aſſertion 
of a notary. But reverſions which are in 
i. ke body of the poſſeſſor's right, or re- 
( I verſions duely regiſtrated, preſcribe not. 
* 4. All perſonal rights, and actions re- 
ot kting to them, preſcribe likewiſe in forty 
je bears, if a document be not taken upon 
bat right; that is to ſay, if nothing be 
done whereby the true proprietor declares 
1555 intention to follow and own his right . 
vw” | 5--In 


'® patl. 
1617. 
C. 14. 


Preſcrig- 


tion 


rights, 


} Parl. 
1 465 9. 


& 1474s 


Preferip- | 


tions of 
«ng 1 


r at 


ens, 


„ Parl, 
1579. 
6. 81. 


J Parl. 
1579. 
e. 83. 

4 Parl. 
1579. 
e. 82. 


* preſeriptions. 


by the Civil Law, things facred, religious 


or public, could not be preſcribed, Nor yet 


things robbed or ſtolen, there being a vi 
tium reale which affefts all thoſe things, 
But whether this will hold in our law, is 
neither clear by our ſtatutes nor deciſions, 


ſcribe in three years after committing 


thereof, as to the ſpecialities of theſe ac- 


tions, viz, the violent profits, and oath 
in litem. 
ter their majority *. 

7. As do alſo actions for ſervants fees, 
houſe-mails and merchant accompts; ex- 
cept they can be proven after theſe three 
years by the debitor's oath : and re- 


movings, if action be not intented with- 


in three years after the warning 4. And 
in theſe laſt Ms minority is not 
excepted. 

8. If FEI err in ſerving a man 
wrongoufly heir to his predeceſſor, the 


retour may be quarrelled within twenty 


years; 


Book In; | 


"54 In both of theſe preſcriptions the ex. 
traordinary length of time ſupplies the 


want of bona fides in the poſſeſſor. But, 


6. Actions of ſpuilzie and ejection pre. 


— P , , = wk 


But minors have three years al. 


Pers; but the adde e can on 
h be purſued for error within three years *. 
bat the right of blood itſelf never pre- 
ſeribes; and therefore a man may be ſer- 


ved heir to his father or grandfather after 
x hundred, years, being debarred by no 


ume; nam fura ſang tints nullo jure civi- 


i adimi poſſunt. But this is to be under- 
ſtood where there is no ſervice; for if 
there be once a ſervice, - tho' of a wrong 
perſon, it cannot be quatrelled after twen- 
——— WIY 
9. If a perſon who is forefeited noſe 

ſed lands, as heritable tenant, 
years before the forfeiture without inter- 
tuption, the king is obliged to ſhow no 
tight in the perſon of him who was for- 
feited to the lands, or others that he poſ- 
ſeſſed; becauſe it is preſumed that the 
perſon forfeited would abſtract the writs. 
Which quinquennial poſſeſſion is to be 
tried by an inqueſt of the ſhire where the 


land lyes . And if the traitor was in poſ- 
ſeſſion the time of the forfeiture, though 


he poſſeſſed not five years before the for- 


fciture, the king or his donator mult be 


83 continued 


for five 


 _ Of preſcriptions. bel. | 

continued in poſſeſſion for five years, that 
in the mean time the traitor's tacks and 
bother rights may be ſought out, 
10. Arreſiments on decreets and de- 
pending actions preſeribe within five 
years, viz. arreſtments on depending ac- 
tions five years after ſentence, and on de. 
creets five years after their date. % 
11. Mails and duties due by tenants 
preſcribe, if not purſued: within five years 
after the tenant's removing. Miniſters 
ſtipends and multures preſcribe, ſo that 
they cannot be purſued after five years ex- 
cept they be proven by the debitor's oath, 
or by writ. 

12. Holograph "RF and ſubſcriptions 
in accompt-:books, preſcribe. in twenty 
years, except they be e by the debi⸗ 
tor's oath. 

13. And „laſtly, all bargains probable 
by witnefles preſcribe,. as to that manner 
of probation, if not purſued within five 
years after their date. All actions on 
warnings, ſpuilzies, ejections, arreſtments, 
miniſters ſtipends, &c, preſcribe in ten 


years, unleſs wakened every five years; 
but 
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E 14 And for clearing the meaning of ? 
the ſtatute appointing theſe preſcriptions, 
by a late ſtatute, an. 1685, it is ordained, 
that all thoſe actions mentioned in the 
ſaid act 1669, which were intented or de- 
pending before the date of the ſaid. act 


nts 2685, ſhould preſcribe within five years 
ars thereafter, if they be not wakened within 
ers mat time; and all actions to be intented 
hat after the ſaid act ſhould preſcribe within 
K. five years, if they be not wakened withia 
th, that time. 


15. All theſe deere # run modes mo- 
mento in momentum; ſo that the preſerip - 
ty tion runs till-the laſt moment of the time 
„allowed. But they run only from. the 
time wherein the debt could have been 


le purſued, ſince till then the proprietor 


r could not be called negligent, which ne- 
e gligence is the main foundation of pre- 
n ſcriptions; and therefore preſcription 


5 runs not againſt a bond from the date 


thereof, but only from the term of pay- 


ment; and preſcription of an action of 
warrandice 


I - 
F ] * 2 * 
1 

4 


fame principle it is that comre non valen- 


haven no man is liable in warrandice | 
till the lands be evicted. And from the 


fem agere non currit preeferiptio; and that 


_ preſcription runs net againſt minors in 
moſt cafes, in whom - negligence is not 


puniſhable, ſinee it proceeds from no de: 
gn, but from the unripeneſs of their age. 
16. Vaſſals cannot preſcribe againſt 
their ſuperiors, becauſe the vaſſal's right 
acknowleges the ſuperior's; nor can laicks 
preſeribe x right to tiends, being incapable 
of ſuch rights after the Lateran Council. 
But though the right itſelf preſcribes in 
neither of theſe caſes, yet the bygones 
due by virtue of theſe 7 before forty 
years may preſcribe. 
17. Preſcription runs apainſt FR kirk 
and mortifications;- but, on the other 
hatid, becauſe churehmen are negligent, 
and rights may be loſt in the change of 


intrants, therefore thirteen years poſſeſ- 


ſion is ſufficient to maintain a churchman 
in poſſeſſion; which is called decennalis 


& triennalis poſſe No, and is a preſump- 
tive 


m. £5 7. er wok; hne. 7 
| tive title, "aid; ſufficient till a better be 


n+. 
E town, by which it may be excluded; for 


dice 


the 


1 


farms, have been compted for in exche- 


etor owns his right, during the courſe of 
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preſumptio cedit veritati. 
18. Preſeriptions run likewiſe alt | 
the king, except as to his majeſty's an · 
nexed property, or to his unannexed pro- 
perty, whereof the farms, duties or feu 


quer, ſince Auguſt 1455 years rf. Park. 
19. Any deed whereby the true propri- 4. 14. 


the preſcription, is. called interruption. Inter- 
And preſcription is interrupted in our law urtion. 
either by a proceſs, or a charge raiſed 

within the years of the preſcription : and 

2 citation on the firſt ſummons interrupts, 

though thereafter paſt from pro loco & 
tempore. But regiſtration of a writ in- 


terrupts not preſcription”; and interrup- 
tion by citation is not ſufficient, unleſs it 


be made by meſſengers perſonally, or at = 


the party's dwelling · houſe, and that it be 
renewed every ſeven years , and that the . 


execution be ſigned by the N and 1669. 


witneſſes, TD! 8 


20. Diligencete 


- 


"of ficceſie-in Boku, 
20. Diligence uſed upon a writ inter- 
3 as. to all parties concerned therein, 
fur it hinders the writ itſelf to preſcribe. 
and therefore diligence againſt any one of 


more principals, or againſt any of the 


ITT interrupts preſcription, quoad 


the whole principals and cautioners.. And 
interruption as to a.part interrupts the 
preſcription-of the whole. ſo that if a. 
man arreſt the mails and duties of any 
part of a barony, he interrupts preſerip- 
tion as to the whole. barony. 


TITLE vir 
Of ſucceſſion in heritable rights;. 


1. T.FAVING formerly ſhewed how 


rights, whether heritable or 


moveable, real or perſonal, are conſtitu- 


ted, and how they are tranſmitted'to ſin · 


' gular ſueceſſors; it remains now to con · 


ſider How: theſe rights are tranſtnitted by 
ſucceſſion, beginning firſt. with ſucceſſion 
in heritage, 

2. An heir is he that ſuccceds univer- 


ſally; to. all. that belonged to the deſunct: 


| 55 Ti. 5. 7585 Ariete i righes, 
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. in conſtruction of law, 


9 one and the ſame perſon with the defunct. 


z. Though the executor be in effect tbe 
heir in moveable rights, yet we call thoſe 


ally properly heirs who ſucceed in heri- 


: and with us there are ſeveral kinds 


| heirs, diſtinguiſhed by their ſeveral de- | 


nomin ations. 


4. The firſt and chief kind of heirs are : 
the heirs of line, who are ſo called becauſe 


they fucreed lineally, according to the 
right of blood: and they ſucceed thus; 
B. Firſt, deſcendents, according to the 
proximity of their degree; in which the 
eldeſt ſon is preferred to all his brothers, 
and all the brothers to the ſiſters; and if 
there be only 'fiſters, they ſucceed all 
equally. 


dents. 


6. The next degree is grandchildren 


| and their great-grandchildren, Se. who 
ſucceed all in the ſame way. 
7. If there be no deſcendents, then cal. 


laterals ſuceeed, in which the firſt degree rab 


is brothers and ſiſters-· german, for the 
whole blood excludes the half blood, and 
brothers the liſters; j and brothers by the 


Collate- 


fathers 
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tem, the father's brother (obſerving the 


Tepreſen- 
tation. 


us by the mother's ſide, 


Of fuccefſion in "Tock m. 


futher's ſide exclude brothers by the mo- 
ther's ſide, there being no ſucceſſion wich 


z 


8. Failing deſcendents, and brothers 


and ſiſters, whether german or conſan- 


guinean, the ſucceſſion aſcends firſt to 
the defunct's own father, who excludes 
all his own brothers and ſiſters, the de. 
funct's uncles and aunts; and, failing 


ſame rules formerly mentioned in the ſuc- 
ceſſion of brothers and ſiſters); and, fail. 


ing the father's brothers and ſiſters, the 


grandfather ; and, after him, his brothers 
and ſiſters the ſame way, according to the 
propinquity of blood, and fo upwards, 
as long as any propinquity can be pro- 


ven ; all which failing, the king fucceeds, 


as ultimus heres. "I bo: 
9. It is to be obſerved, that in heritage 


there is a right of repreſentation, where. 
by the deſcendents exclude ftill the collas | 
terals, though nearer by many degrees to 


the ſtock, or communis ſtipes. And thus 
the great - grandchild of the eldeſt fon ſe- 


cludes the ſecond brother, becauſe he 


comes 
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comes in ** of, and ſo repreſents, the 
elde brother, his great grandfather- 

10. The heir of line has right to the 
heirſhip moveables, and excludes all o- Heirſhip | 


S ther heirs therein. Heirſhip moveables _ 
10 are the beſt of each kind of moveables,! 1 
les which is given to the heir; becauſe he is 
A excluded from all the.other meveables. If 


| there be pairs or dozens, he gets the beſt 


3 pair or dozen; but in others he gets on- 

e. one ſingle thing. None have right to 
l. heirſhip moveables but the heirs of pre. 

he lates, under which are comprehended all 

erz benefced perſons ;. the heirs of barons, ; 
the under which are comprehended all who I 
ds, ae infeft in lands or annualrents, GR 

ro: not erected into a barony; and the heirs 

& e borgeſſes, by which are meant actual 


trading, but nothonorary burgeſſes. And 
ik a man was once a baron, he is ſtill pre- 
ſumed to continue ſo, except it can be 


a. proved that he is diveſted: and that is 
$to tte ſenſe of the deomare n, baro ſem- 
hus per-baro, $4 


11. An heir of conqueſt is he who ſues Heir of 
reeds to the defunct in lands and other conqueſt. 
. ; heritable * 


- * 9 
e 


a e ſucceſſion in Bock III. 
heritable rights, to which the d. fund? diu 
not himſelf ſucceed as heir to his pd. 
ce ſſors. As for inſtance, what a father 
leaves to a ſecond ſon is conqueſt, tho 
he got the ſame from his father; becauſe 
ble was not alisgui ſucceſſurus. But if the 
I father diſpone to his . eldeſt ſon any part 
E of his eſtate, this is not conqueſt, but ↄræ- 
ceptio hiereditatis, becauſe he was alis qui 
ucceſſurus. And the rule is, that heri- 
tage deſcends, and conqueſt aſcends; { 
that if the middle of three brothers die, 
his immediate Elder brother would be his 
heir of conqueſt; and if a ſon of a ſecond 
marriage die, leaving three brothers of a 
former marriage, the youngeſt would ſuc- 
ceed in his conqueſt lands. And this i 
| conceive was introduced for enriching the 
2 brothers, whom our law till fa 
Whereas heritage muſt deſcend 
— —4 to the lav . of nature. 
12. Theſe heirs of conqueſt have right 
| to all lands, annualrents and heritable 
7 bonds and others, whereupon infeftment 
did or might follow; but they have no 
right. to tacks, penſions, moveable heir- 
ſhip, 
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ſhip, and all other rights having traftion 
futurt temporis, and requiring no inſeſt- 


ment, and ſo not competent to execu- 


tors; all which belong to the heir of line. 
13. The heir-male is the neare/t male 
who can ſucceed; and all heirs of line are 


ao called: general heirs, becauſe they ſuc- 
eced by a general fervice, and repreſent 


the defun& univerfally. 

14. The heir of tailzie is he to whom 
an eftate is tailzied ; ſo called becauſe 
the legal ſucceſſion is cut off in his fa- 
yours, from the French word tailler, to 
cut: and the matter of tailzies may be 
ſummed up in theſe few concluſions. 
tf. ts, If a fiar or proprietor do only 
ſubſtitute the perſons who are to ſucceed 
one to another, this is called a ſimple de- 
fination; and it may be broke or altered 
by the maker, or by the reſpective men» 
ders as they ſucceed, even though an in- 
hibition were ſerved: thereon ; for there 


Kring no obligation not to alter, there can 


be no foundation for an inhibition. 


16. 2, If the maker defign that his 
li tailvie ſhould not be altered, he either 


T2 


aqdjects 


Heir of 
tailz ie. 


9 * * a r » 8 A ; K COP 
V N 8 = ” ren * Ty Re 
L * e N r * e ee Br N "I 
— Wy E A N : 3 . LES 35, 0 "— I 
5 © 
i 


ap -_ Of fuccefſiin in Book 111 
 -adjefts a prohibitory clauſe de non alis. 

- nando ; and then though the maker may 
alter it, yet neither the inſtitutes nor ſub. 
ſtitutes can alienate by any voluntary or 2 
gratuitous deed; for elſe that deed would Ml f' 

be redueeable on the act of parliament Ml 4 
1621, as done in prejudice both of the ſo 
maker and of the remoter ſubſtitutes, who MW © 

are to ſucceed, and who are creditors by ſe 

the ſaid probibitory clauſe; 'or inhibition 

may be raiſed upon the. ſaid prohibitory 
clauſe, after. which the tailzied lands can · 

not be diſponed even for an onerous 

1. 3tio, If the maker deſign that the 
tailzied lands ſnould not be alienable even 

for onerous cauſes, then he adjects to the 
pactum de non alienanda a clauſe irritant 

and reſolutive, declaring all deeds done 
contrary to and in prejudice of the tailzic 

to be null and void: and, in that cale, 

all poſterior alienations, even for onerous 
aeuauſes, will be reduceable, though no in 
| hibition be raiſed., thereupon, And be- 
cauſe ſuch. clauſes. prejudge creditors and 
commerce very much, and ſeem to be in- 

omit T conſiſtent 


TI. s. beritable rights. 
conſiſtent with the nature of property and 


dominion, therefore an act * of parlia- 
ment was neceſſary for ſecuring them; 


traveener prejudges not only himſelf, but 
all the heirs that might ſucceed by him; 


tüte, who may, in either of theſe caſes, 
ſerve himſelf heir to the maker; (though 
generally a man ſhould be ſerved heit to 
him who was laſt inſeft) or he may ſerve 
bimſelf heir to the contra veener who was 
aſt infeft, without being eggs, a! to fulfil 
his deeds, Re 


zie his lands, he is obliged once to tailzie, 
bot not to continue the tailzie: but if the 
obligation be made for an onerous cauſe, 
the ſame is not revocable, as if — tall 
inne z be mutual. 6 
ale, 19. 5fo, Where tailzies are made to two 

os firangers jointly, and their heirs, they ſuc- 
in- ceed to equal halves, and they are both 

be · fars. But if lands be taken to a man and 

and I his wife in conjunct fee and liferent, and 
in. their heirs, the huſband is fiar, and the 

os T 3 DE 7-0. 


ſo that there is Place for the next ſubſli- 


18. 4to, Ifa a man oblige kimſelf to lk 


221 
„ Parl. 


1685. 
C. 22. 


and generally in all theſe caſes the con- 
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wiſe's conjunct fee reſolves only in-alife. 


rent: and yet in ſubſtitutions to move- 


ables, both. their. heirs. would ſucceed e. 


- 20. 675 In 3 ** theſe general 
rules hold; that the husband is fiar, be- 


cauſe of the prerogative of the ſex; and 


that he is fiar on whom, the laſt termina- 


tion falls: yet both theſe: rules hold only 
preſumptive, and may. be overbalanced 
with ſtronger preſumptions. As, for in- 


| ſtance, if the reverſion of lands belonging 


to the wife as heretriz, be taken. to the 
busband and wife, and their heirs; the 


| wife's heirs would exclude the husband's 


heirs; for it is preſumeable- that the re- 
verſion ſhould follow the heritable right. 


Or, if a father ſhould rake ſecurity in lands 


to himſelf, his fon and their heirs, the fa- 
ther wor ld remain fiar: which does like- 


wiſe hold, though the ſecurity were taken 


to the father and ſon nominatim, and the 
ton's heirs, even though the, ſon were in- 
ſeft: for it is preſumeable that the taking 


ialeftment was only deſigned to compleat 


the ſecurity, and to ſubſtitute the ſon, but 
| not 
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Ti. 8. er: "tits rights. 
not to exclude the father from his own. 


fee, And, generally, in all ſubſtitutions, 
the chief thing to be conſidered i is 1171 de- 


ſign of the parties. 


21. Heirs of proviſion are e theſe. 8 free Heirs of” 
ceed by virtue of a particular proviſion. | 2g 


in the infeftment ; ſuch. as the heirs * 
x ſecond marriage. And, as to theſe 


heirs of marriages, we may obſerve three 
things. 1/2, That if a father. by his con- 
uact of marriage be obliged to employ 2 


ſum to himſelf and the wife in conjunct. 


fee, and the heirs of the marriage, he can · 


not in prejudice thereof do any fraudulent 
gratuitous deed, though he may provide. 
a jointure to a ſecond wife, or. proviſions. 
for his children of a ſecond marriage. 
22. 24%, Though a father may aſſign. 


or diſpone ſums to children, when extant, 


whereby they will be preferred to poſte- 


For creditors, as becoming fiars by the 


aid rights z. yet if the father diſpone to 
children to be procreate, this will be con- 
fidered only as a deſtination, and fo will 
not binder the father to make poſterior 

rights, 


2 


- 
| 


portion- 
ers. 
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rights, or even poſterior ciedhiden to affect 
by diligences what is. ſo diſponed. 


23. 3ti9, Proceſs: will be ſuſtained at 
the inſtance even of the apparent heir of 


. the marriage, againſt the father, to full 
the ſpecial obligations therein, or to purge 
any deeds already done by him i in preju- 
dice thereof. 


24. Albeit, where heirs are not ſpecial 


iy deſigned i in any right, the heirs of line 
exclude all other heirs; yet if a man take 
lands to himſelf, and his heirs male, tail. 
zie or proviſion, and thereafter acquire 
reverſions or tacks of the fame lands to 
himſelf and his heirs; theſe rights will ac- 
creſce to that ſpecial heir to whom the 
land was provided: for it is not preſume- 
able that a man would give the lands to 
one, and the a of them to another 
heir. ; | 
3 When women fecha, all theſe of 
one degree ſucceed equally; and, becauſe 


the eſtate is divided amongſt them, they | 


are called heirs portioners, the eldeſt not 
ſecluding the reſt, and having no advan- 


tage over them. But where the rights 


are 
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heritable rights... 
le, ſuch as titles, juriſdictions, 
rities, and all the cafualties of theſe 
—.— fuch; as ward, marriage, 
non · entry, feu · duties, &c, theſe fall all to 
the eldeſt heir - female, wühout diviſion; 
together with the principal meſſuage, it 


houſes are divided equall  _. ..; +; 
26, All theſe heirs are liable for their 


are only liable pro rata; and heirs ſub- 
ſtitute in a ſum, who are only liable to 
ereditors in the value of the ſum to which 
they are ſuhititute. But they, have in 


benefit of diſcuſſion,, whereby the. heirs 


defunctis deeds or pay his debts; and 
next- to theſe the heir of conqueſt, ile 
leir- male, the heir of tailzie, and heirs of 
4 Ho viſſan . But for fulfilling a deed ix ela- 
F ung to particular lands, the beir ho ſuc- 
t ceeds in theſe: particular lands muſt be firſt 
8 purſued without diſcuſſing: and, that 
1 . is meant by diſcuſſing is, that the 
; er | . reditor 


being a tower or fortalice; for other 
predeceſſor's debts in folidum,, if they ones 


enter heir; except heirs portioners,. who- 


Scotland a privilege which they call the | 


of line muſt be firſt parſued,, to. filfil tie 
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ereditor muſt proceed by 1071} 


on and appriſing, or adjutication, againſt 


Meir ac-- 
ve. 


Appa- 

vent heir. 
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1621. 
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* . 


the heir who z to be diſcuſſed, ee the 


an reach the other heirs. 

27. An heir is faid* with us to be beit 
3 who is ſerved heir, and may pur. 
ſue: whereas be whom the law makes 
liable to be heir is fad: to be heir paſſive; 


as when the apparent heir is infeft upon 
a precept of clare conſtat by the ſuperiot, 
or otherwiſe ene "wg his nr e· 


Nate. 


ould be heir (and therefore is called ap- 
parent heir) has year and day allowed him 
to deliberate whether he will be heir, 
which is ' called'annus deliberandi , and 
which is indulged by the law, becsute if 
"a man enter once heir be is liable to all 
the debts, though far exceeding the eſtate: 
and within that year he cannot be pur. 
"ſued; nor 'obliged'to enter; but aſter the 
year is expired, the leckte may charge 
him to enter heir and; if he reſolve not 
to enter, he muſt rendunce any right be 

has by a writ under his hand. 
29. This 
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28. When the predeceſr A ies; he who 
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ſunct's death, except in a poſthumous pothu. } 
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child, who bas a year allowed him after N 


his bir th: and not only during this ycar, 

but after it expires, the apparent heir, 
without inſtructing any. title, may purſue 

for exhibition of all rights made to his 
predeceſſors, and of all rights made by | 

his predeceſſors, to any in his own fami- 

ly, (but not to ſtrangers) to the end he 
may deliberate whether he will enter heir. 


The apparent heir may alſo defend his 
ptedeceſſor's right, and continue his poſ- 
ſeſſion, by purſuing for mails and duties, 
though he renounce. ide Japres Book 


U. Tit. 9. 5. 45. 3 
30. If the apparent heir 8 to en· 


ter heir to his predeceſſor, he mult raiſe. 


brieves from the chancellary; which 
brief is a command from the king to. 


the judge ordinary where the lands ly, to 


cauſe try, by an inqueſt conſiſting of 15 
fyorn men, whether the raiſer of the. 


brieve be neareſt heir; and this is execu- 
ted or proclaimed at the market-croſs. 


where the lands lie. And if at the day 
appointed 


- . 4 "I ; 
* 


next per ſon who ſhould ſueceed, they ſerve 
him heir by a paper which is called a ſer- 
vice, and which being returned by them 
to the chancellary, there is à writ given 
to the heir, and which is called the re- 


Of ſeceſon 
appointed the inqueſt" find him to be the 


tour, becauſe it is their anſwer and return 
to the chancellary of the points contained 


in the brief: and thereafter the perſon 
who is ſerved heir is infeft by precepts 


out of the chancellary ; which infeftment 
muſt be given by the ſheriff or his de- 
putes, and the ſheriff-elerkas notary there. 


wo. And if the ſervice was 10 any par- 
| ticular lands, it is called a ſpecial ſervice; 


bur if there-was no land deſigned, it is 
only called a general ſervice: and this 
general ſervice may be before any judge, 
and is ſufficient to eſtabliſh a right to he- 
ritable bonds, diſpoſitions, reverſions, ju. 
riſdictions, and all other rights whereup: 
on the defunct was not infeſt, nor need - 
ed to be infeft. And a fpecial ſervice 
includes a general ſervice, but mot e con 
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heritable riphts, 
31. Thoginere! brief hath only 2 points 


or thy viz. If the defun& died at the 
king's peace; and if the raiſer of the brief 


de the next heir: but the ſpecial brief has 


ſeven, viz. When the defunct died; 246, 


If he did laſt veſt and ſeaſed, at the king's 
peace; 'Zto, That the raiſer is next heir ; 


pie; Sto, By what manner of holding; 
6to, What is their old and new extent; 
mo, Whether the raiſer be of lawful age; 
and-in whoſe | hands the lands are at pre- 


32. Sometimes likewiſe a vail ith- 


| out ſerving. himſelf heir, gets a precept of 
| Gfine from the ſuperior, wherein, becauſe 
| the ſuperior declares that it is known to 


229 
General 
briet. 


kim that ſuch a man is heir to his father, 


it is therefore called a precept of clare 
conſtat; which therefore makes the ob- 


tainer liable paſſe ve to all his predeceſlor's 


debts, but gives him only right active to 


the particular lands contained in the pre- 


cept. Nor will it give him a right even 


| 45 to theſe lands, except againſt thoſe 


1 who 
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3 Parl. 


1567. 
c. 27. 


Of faccefſion in Bock II. 
who derive right from the ſuperior why 


gave it. 


33. Bailiffs alſo of bühghs royal. do in · 


feft their burgeſſes in burgage lands 4, by 


giving them ſaſine as heirs, and deliver. 


ing them for a ſymbol the haſp and ſtaple 
of the doors: and the ſaſine, in that caſe, 


is in place of a ſervice, as to theſe lands; 


but is not, in other caſes, a ſufficient ac- 


tive title. And theſe ſaſines muſt be gi. 


ven by the baillies and the common clerk 
of the burgh, as notary, 3 my 


are null. 


34. The heir who is bb holds ei- 
ther his lands of the king, and then he 


gets precepts out of the chancellary, to 


the judge ordinaty, to inſeft him; which 
if he refuſe, the lords, upon a ſupplicati- 
on, will direct precepts to any other per. 


ſon, who 1s thereby made a ſheriff in that 


part. But if the lands hold of another 
ſuperior, then either that ſuperior is him- 
ſelf entered, or not: if he be entered, he 


will be charged by four conſecutive pre- 
cepts to enter the heir; and if at laſt he 


diſobcy, his immediate ſuperior will be 
charged, 


= „ -— = v5 ww ea ..,>_ 34 


Al. 


C 


. M. 8. heritable rights, 
charged, and ſo till the heir arrive at the 
| king, who never refuſes to enter any: 
and if the. ſuperior: be not entered,. he 
muſt be charged upon forty days to enter, 
that, being himſelf entered, he may en- 
ter his vaſſal; and if he refuſe or delay, 
he loſes all the non-entries of his vaſſal 
during his life, but no other caſualties, be- 
cauſe guoad theſe he was not culpable. 
35. Though the perſon who ſhould be 
heir do not enter to his predeceſſor's he- 
ritage; yet he may be made liable to his 
predeceſſor's debt, by two paſſi ve titles re- 
keting to heritable rights, viz. geſtio pro 
n he zærede, and as ſucceſſor titulo lucra- 
to ivo poſt contractum debitum; and there 
hik is a third paſſive title relating to move- 
cati· ables, which i is called vitious intromiſ- 
per. fon. 3 
that 36. Behaving a as heir, or geſtio pro hæ- 3 
ther ale is when the perſon who might have ing as 
im- deen heir immixes himſelf, and intromits 
„he vith either the moveable heirſhip, or any 
pre- WW heritable eſtate belonging to the defunct; 
t he in which caſe he is liable to the creditors, 
be not r according to the value of what 
ed, | vu 2 5 h 8 
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be intromitted with, but as far and in the 


ſame manner as if he had been entered 
heir. And yet the lords will not ſuſtain 
this paſſive title, becauſe of its extraordl. 
nary hazard where the intromiſſion is 
very ſmall, or where he has a colourable 
title to which he might aſcribe his intro- 
miſhon, as a factory fiom the comprj. 
ſer or gift to the eſcheat or recopniti- 


on, geſtis pro herede being magis ani. 


mi quam facti; which factories will de- 
ſend, though there was no declarator. 
But if the apparent heir had no factory, 
it is not ſufficient to alledge the defundt 
died rebel, and ſo could have no heir, ex- 
cept his eſcheat was declared before in- 


renting the purſuer's aQion. Nor will this 


paſſive title nor vitious intromiſſion be 
ſuſtained beyond ſimple reſtitution, ex- 
cept they be purſued in the intromitter's 
own life-time, they being kinds of delicts, 

37. But he will notbe liable if the de- 


functt's right was reduced, though aſter 
huis intromiſſion. And fince this paſſide 


title was introduced by the lords of ſeſſion 
in favours of the creditors, to deter appt 
D „„ on 
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it Tit. 8. beritable rights. "2353 
tent heirs from fraudulent intromiſſion z 

therefore an apparent heir paying his pre- 

deceſſor's debt will not infer this paſſive 

title, ſince that is for the advantage of 
creditors : nor will the getting of money 

for ratifying a compriſing that is expired 

infer this paſſive title, ſince the creditors 

would have got no advantage by that 

right. But if the apparent heir had con- 

ſented before the compriſing was expired, 

it would be a paſſive title; becauſe, as 

heir, he might have redeemed the com- 
priſing. And if an apparent heir grant 

| bond to a confident perſon, for his own 
behoof, and that confident perſon com- 

priſes or adjudges the heritage thereupon, 

bis intromiſſion by virtue of that appri- | 
ing will not defend him p againſt this 4g „f 
paſſive title, whether the legal be expired federune, 
or not; but he will be liable as if there _ — 
were no ſuch right in his perſon. 1 
ge. 38. Succeſſor titubs lucrativo is where Succeſbr 
fer the apparent heir, to preclude the neceſ- e lu. 
bre iy of entering heir, and ſo being liable 
non to the creditors, gets a diſpoſition from 


him to whom he would have been heir, 
93 with; 
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2 ſucceſſniss Book l 
_ without any onerous cauſe ; the receiving 
whereof, though it be a ſmall part of the 


_ eſtate, makes him liable to the payment 
of all the creditor's debt; if the right 


made, as well as the infeftment, was po- 
ſterior to the creditor's lawful debt. But 


if there be an onerous cauſe, them either 


it is not near equivalent to the value of 
the lands diſponed, and in that caſe it 


will not defend againſt this paſſive title; 
or, if it be near to the value, it will de- 
fend againſt it, bus not againſt reſtitution 


of that value. And ſinee this paſſive title 
overtakes ſuch as might have been heirs, 
therefore a diſpoſition granted to a grand · 


child will make him ſucgeffor titulo lucra - 


tivo, though the father be alive; ſince, 
by the courſe of ſucceſſion, he would in 
time have been heir, though he was not 
immediate heir. But ſince this can only 


; reach apparent heirs, therefore a diſpoſi- 


tion made by one brother to another, tho' 
the maker had no children, will not make 
bim fucceſr titulo lucrativo, ſince the 
brother might have had heirs himſelf, and 


fo his brother was not his apparent heir. 


i 39. This 


* 
22 


39. This paſſive title holds only im ho- 
ritage; and therefore the getting a right 
to moveable heirſpip and tacks will nob 
infer the ſame. _ 
/ 40: Geſtio pro herede and faccefſer ti ti- 
| Aulo lucrative, being paſſive titles, where- 
by, in odium of the irregularity of the in- 
tromiſſion, they are made liable as heirs; _— 
therefore theſe paſſive titles can extend no 2 
further than if they intromit with or take 
a diſpoſition to theſe things to which they < 
might have ſucceeded; and ſo not infers 
red againſt an heir of tailzie, intromitting 
with, or getting a diſpoſition. of what 
would have fallen to the heir of line. 
Nor can they be extended further than if 
they had been ſerved heirs. And thus 
an heir-portioner will be no further liable 
in theſe than pro rata, as if ſhe had enter- 
ed; for the copy ſhould 80 no further than , 
the original. 'n 
41. To conclude the ſacceſſion. in Rights oh 
heritage,” it is fit to know, that by an  ondeath 
old ſtatute *, and our conſtant prac- Wed. 


tique, a man cannot diſpone his he- „ | 
r. tage upon death-bed, in .prejudice of Reg. 


s bh heirs; that is to ſay,? neither lands . 13. 
nor | 
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a So 
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nor heritable bonds, nor any bond, tho 


de thereupon appriſed or adjudged, can 


be then diſponed; ſo jealous was our law 


of the importunity of churehmen and 


friends, and of the weakneſs of mankind 
under ſuch diſtempers. And therefore, 
if a man has made any right in prejudice 
of his heir, after contracting ſickneſs, tho! 
de was ſound enough in his judgment for 
the time, and continued found for a very 


long time; yet this right will be reduced, 


as done in lecto, or upon death · bed, ei -· 


ther at the inſtance of the apparent heirs, 
or at the inſtance of the apparent heirs 


creditors: and it is ſuſficient to prove 


ſickneſs, though it be not proved mortal; 
and that he was ſick, without proving 


that he died of that ſickneſo, or was ſick 
the very time of the diſpoſition. 


42. If thereafter the maker of ſuch a 


right come to kirk or market unſupport - 


ed, the law preſumes that the maker was 


Teconvaleſced, and fo the deeds reconva- 


leſce with him. But ſince the law has 


fixed upon kirk and market, as open 


places, 


VA 


| | | | 9 


m; „ of | facceſſon, fe 

| places, where tlie diſponer a be ſcen 
by all men, and by unſuſpected wiineſſes; 
equivalent acts, as going to make viſits; | 
though at a greater diſtance, will not be 
ſuſtained. ; But though, a man cannot 
grant a ne w right upon death-bed, yet he 
may per fect an old right, or do 2 deed to 
which he might have been otherwiſe com- 
pelled, as for payment of his debt; or 
may grant a rational jointure to his wife, 
though he cannot grant proviſions to his 
children in that condition. And all deeds 
done with the conſent of his heir are va- 
ld; becauſe this law is introduced in fa- 
| yours of heirs, whether they be heirs of 
line, male, or tailzie, or proviſion. 


TITLE IX. 


0 een in . 


HE W bern in the 
mſucceſſion of moveables that were 
formerly ſpecified in the fucceflion of he- 
"ritage, except as to theſe particulars, viz. 
al of one degree ſucceed equally; and 


3 


dead. 


feclude not the younger, nor males the 
females, as in heritage: and in moveables 


there is no right of repreſentation, as in 


heritage; and therefore, if there be a bro. 
ther and two ſiſters alive, and a third fi. 
ſter's children, the brothers and ſiſters 


"who are living will ſucceed equally, ex- 


eluding the children ol the filter who is 


2. A teſtament” or inter wil does re- 
quire to be in writ; for nuncupative te · 
ſtaments (which were ſo called in the Ci. 
vil Law, becauſe the defunct named his 
heirs without writ) are not allowed by 
our law, by which a teſtament muſt either 
be holograph, all written with the de- 
funct's own hand, or at leaſt ſubſcribed 


by him before two witneſſes, if he can 
write; or, if he cannot write, by a notary, 


or miniſter and two witneſles. 


3. No heritable right can be left in te- 
ſtament, tho' the teſtator was in /ezpe- 
- pouſtie, or perfect health, and though the 
teſtament be made in other nations, where 
beritage may be diſponed by teſtament ; 


yet 


O fac eon * Book III. | 
fo, amongſt brothers and ſiſters, the elder 


yet it will not tranſmit a right to heritage 


lying in Scotland. And yet a teſtament 


made according to the ſolemnities of theſe 
nations will be valid in Scotland; for 
though they may regulate us as to ſolem- 
nities, yet they cannot alter the nature, 

and Id not the tranſmiſſion of our rights. 


4. A legacy is a donation leff by the de- 1 _ 
fund, in any writ, to be paid by his exe-. i 


cuter, But if the legator die before the 
teſtator, or before the condition is fulfil- 
{d on which the legacy was left, then 
the legacy evaniſneth. And though nei- 

ther other men's moveables, nor a man's 


own heritable rights, can be left in lega- 


cy, yet ſueh legacies are valid, if the teſta- 


tor knew that the ſum left was heritable, 


or belonged to others: and the executor 
in thoſe caſes muſt pay the value. 

F. A minor being above fourteen years 
may make a teſtament, without the con- 
ſent of his curators; but under fourteen 
years he can make none: a wife may 


make a teſtament without the conſent of 
her huſband; and a perſon interdicted 


without the conſent of the interdictors: 
| a but 


J | e 4 
y fucceſſva Bock I. 
but idiots, nor furious perſons, can make Ml | 

none, except in their lucid intervals; not 
baſtards, except they be legitimated, „ 

have children of their om. b 

J reße- 6. If a man be married, the wiſe 10 = * 
| without paction, a ſhare in his moveable, i 

of which he cannot defraud her by his te. L 

ſtament; and this is called ius relite, M 

And if there be children, the law has pro- 11 

: vided a portion ot the moveables for * 
Lum. them, which is therefore called their legi - © 
tim, and of which their father cannot Ml ” 
prejudge them by his teſtament; but 2 

there is no legitim due by the mother's 8 

death; nor have children who are foris- F 
familiated,that is to ſay who are married, I ,* 

and have renounced their portion · natu- : 

ral, any legitim due to them. = 

7. This legitim is alſo due only to the de 

immediate children, butnot to . Ki 

> ES ba 


8. The remeinder of the defondts th 
moveables, beſide -what is due to the re- 
lict and children, is called the dead's par; f 

and upon that only he can diſpone. 


rs, 


. eee 
If a man have no wife nor bairns, 


All is the dead's part, and may be diſpo- 


ned by him: if there be either wife or 
bairns, and not both, then the defun&'s 


teſtament receives a bipartite diviſion ; but 


ir there be both wife and bairns, then it 


receives a tripartite divifion. 


10. By the Civil Law a teſtament was 


null, if the heir was not named; but with 
us a teſtament is valid, though the exe - 


cutor be not named, who is the heir 7 
mobilibus, and is called executor, becauſe 
he executes and performs the defunct's 


will, 


11. By our law, relifts and children 


dying after their huſbands and fathers, 
but before confirmation of their teſta- 


ments, do tranſinit their intereſt in the 


deſunct's moveables to their neareſt of 


kin, viz. the children their legitim or 
bairn's part, and the relict her ſhare of 
the moveables. The bairns alſo, as neareſt 
of kin, have right to the whole dead's 


part ; and the executor not being neareſt 


of kin, muſt-compt to them therefore, re- 


taining only a mire of the defunct's part, 
> which 


Executor _ 


Of ſucceſſun Bock Il. 


which is allowed to him for executing 


the teſtament (if he be executor nomi- 


nate, for an executor-dative gets no al. 


| lowance); and'if there be a legacy leſt 


to the executor nominate, it is imputed 
in payment of his third. But the dead's 
part, whether falling to children or to the 


other neareſt of kin, failing children, is 


not tranſmitted without confirmation; for 
both the relict's part and children's legi- 


tim ariſe by the death of the father or 


husband, and ſo needs no confirmation 
or other conſtitution : but the neareſt of 
kin's right is by ſucceſſion, and conſe. 


_ quently requires confirmation for eſta. 


bliſhing it, without which it cannot be 
tranſmitted to their executors : for as an 
heir in heritage muſt be entered, other. 
wiſe he cannot tranſmit his right; ſo nei- 


ther can an executor, without confirma- 


tion, tranſmit his right, confirmation be: 


in g the only aditio hereditatis in mobili. 


bus : and as, without confirmation, the 
neareſt of kin could not be liable pafſroe 
in payment of the defunct's debts; fo 


neither could he REIN it have right ac- 
tive. 


r c WoL IRC 
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Wy. #* moveables.. 
tive, Children have right to their legis 
tim, except they be ſecluded therefrom. 
either by their own renunciation, or by 
accepting a proviſion in full ſatisfaction 
of all that they can crave as their por- 
tion natural, or bairns part of gear. And 
in either of theſe caſes they are foris- fa · 
miliated, and out of the family, and fo 
have no ſhare with the bairns remaining 
in the family: and therefore if children 
get bonds of proviſion from the father in 
his liege pouſtie, they are not thereby ex- 
cluded from their legitim, nor are they 
obliged to collate theſe bonds of provili- 
on, and to impute them as a part of their 
portion natural ; but they have right to 
them as mere creditors, and may likewiſe 
ſeek their legitim. But if theſe bonds of 
proviſion were made to them upon death- 
bed, they cannot ſeck both the proviſions 
be: ¶ of theſe bonds and their legitim; for the 
1. father upon death bed cannot prejudge | 
the II ihe relict nor the reſt of his children ß 
ve their reſpeRive ſhares; and conſequent- 
ſo fl ly theſe children, who are fo provided u- 
pon death-bed, muſt collate with the re- 
R 2 lict 


: Collation. 


lift and the reſt of the children. But the 


heir has no ſhare in the moveables, ex- 
cept he collate, and be content that the 
reſt of the children ſhare equally with him 
in all that he can ſacceed to as heir, or in 
cafe there be but one child; for then that 
child is both heir and r, without 
collation. 

12. An executor nominate is he who i; 


| named by the defunct in his teſtament; 


and is therefore like wiſe called an exect 
tor-· teſta mentar: but if there be none 
named by the defunct, then the commil. 
fary will make an executor-dative; and 
ordin-rily they prefer the neareſt of 
kin; bur if the neareſt of kin, being char 


ged, will not confirm, then they name 


| their own procurator-fiſcal executor: and 


Paceutor 


if thereafter the neareſt of kin compear, 


they uſe to ſurrogate bim; and this is 
ealled an executor ſurrogate. | 
13. A creditor may confirm himſelf ex. 


ecutor creditor, and ſo may purſue the 


defunct's debitors : and leſt that credi- 
tors ſhould wrong one another by nimi- 
ous diligence, our law has appointed, that 
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creditors, or ſhall do diligence againſt exe- 
cutors or intromitters * within:{ix-months. 


one of another, ſhall come in pari-paſſie 
14. Executors-creditors are only obli- 


ged to confirm as much as may pay them 


ſelves; and are, for the ſame reaſon, on- 


jy liable to do d for what _ 


confirm. 
15. Becauſe ponds: non be eaſily 


concealed from creditors, or diſlipated'; 


therefore the law appoints, that the exe- 
eutor ſhall upon oath give up inventory, 


and find caution to make theſe moveables 


forthcoming, and then the commiſſary 
confirms bim; nor can he purſue or dif 
Pone as executor, till he be confirmed: he 


is only liable for the defunct's debt in as 


far as the goods confirmed will extend. 

16. Executory being a meer office, it 
accreſces to the ſurvivors, if there be 
more executors :: and in ſo far as the exe- 
eutors have not executed the teſtamentin 
their own life. time, that is to ſay, have 


not obtained decreets for the goods be- 
longing Wenn defunct, there will be place 


23 ſor 


: : 245 4 
all who ſhall confirm themſelves executors- - 


2 Atof 
ſederunt, 


2 

Tech. * 
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1662. 


faces Book III. 
For a new executor, for executing theſe; i 
and they are called exceutors- quoad non 
-” __ - executa. Or if the executor omit to give 
up any thing in the inventory, or do not 
give up the ſaids moveables at the full g 
rates; there will be another exacutor · da- 
tive appointed by the commiſſaries, who 
ĩs · called executor- dati ve ad 98 velms 
le appretiata. 
. The exccutor-only Has power of: 
| adminiſtration; and the creditors and le- 
gatarĩes can only purſue him, except where 
Special chere is a ſpecial legacy left of ſuch a par- 
legacy. ticular thing, or a ſum owing by ſuch a 
particular perſon: for then the ſpecial le- 
gatary has the dominium tranſmitted to 
dim, and ſo he may himſelf purſue for 
his ſpecial legacy ; but the executor muſt 
be ſtill called in the purſuit, to the end 
it may be known whether the debts ex- 
nauſt the ſpecial legacies: for no legacy 
can be paid till the debts be paid; and 
therefore, if all the legacies cannot be 
paid, the legataries ſuffer a proportional 
defalcation ſor payment thereof; but if 
.- there be as much free goods as will pay 
3 | ; the 
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I 7 ee uy; thre il te ws do 
b aalen. : 


18. Aue Enecuter 1 vill he 
parte ſentence; but even the ſentence 
Nates him not in the abſolute right of the 
moveables, otherwiſe than that he may 


- diſcharge and affign to the reſpeQive per- 


fons having imteseſt = for, if he were de- 


_ nounced rebel, the executory goods, even 
| after ſentence, would mot fall under his. 


gſcheat, nor would his executors or his. 
ereditors have right thereto, in prejudice 


| of the.nearaſt of kin of he franc}, to 


- 29; 1 ä 
ve call co-executors, one cannot purſue 
without the reſt, for all of them repreſent 
ſbe defunct, only as one perſon; but if any 


of the zeſt will inot concur, they may be 
| excluded from their office by a procels he- 
ſare the commiſſaries. Nor can an execu- 


tor, for the fame reaſon, diſcharge a debt 


wholly, ſince the reſt haue an equal ſhare 
in each debt: but if the other executors 

have got as much as their ſhare will ex- 

| * * even from one of the 
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executors will be ſufficient. Nor are (for 
the ſame reaſon) co-executors liable for 
the whole debt, and fo cannot be ſingly 
purſued,unleſs they have intromitted with 


8 the debt purſued 
20. An executor is liable t to do alk 


ö ner for recovering the debts due to the 
defunct, and the diligence required upon 


his part is a ſentence and regiſtrated horn. 


ing againſt the defunct's debitors: but if 


there be an univerſal or ſpecial legatary, 


whereby the executor confirmed has .no 
advantage, then the cxecutor is not liable 


in diligence, but only to aſſign to the ere- 


05 ditors, that they themſelves may purſue; 


21. The executor likewiſe eannot pay 


any debt without ſentence, leſt otherwiſe 
be might prefer one creditor to another. 
But yet the executor may pay thoſe debis 


that are acknowledged in teſtament, vith · 
out proceſs, providing the ſame be paid 


before the creditors intent a purſuit. But 


theſe which we call privileged debts, may 


* be paid at any time, even aſter proceſs is 
5 D the inſtance of other credi- 


tors; 
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tors; becauſe they are preferred to all o- 
thers, viz. ſervants fees, medicaments on 
death · bed, houſe-mail, and. funcral-ex- = 
pences. 0 
22. After the executors have executed Degrees: 
the whole-teſtament, they may get a de- of enon 
ercet of exoneration before the commiſ- * 
ſaries, againſt the creditors and all having 
intereſt, wherein they may prove that all 
they got is exhauſted by lawfubſcntences.: 
but it is not neeeſfary to have ſuch a de- 
ereet when. they are purſued: before the 
lords, for it is ſufficient when they are 
purſued there to alledge, that they are ex- 
hauſted, by way of exception. 
23. If any perſon intromit with the Vicious 
defunct's moveables without being con- — 
firmed, they are liable to the detunct's 


r; whole debts, whether they were related 
s do him or no, though their intromiſſion 
* was very ſmall. And this was introdu- 


d ced to prevent the fraudulent and clan- 
It deſtine abſtracting of the defun&'s move- 
y BE ables, without inventory, in prejudice of 
is creditors :. and. therefore this paſſive title 
. only introduced in favour of credi- . 
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tors, but of « none ge as legataries, 
bairns, rc. But if the intromitter con- 
firm before any action be intenred, this 
purges the vicious intromiſſion, and the 
intromitter is only liable for the value of 
the goods intromitte@ with; or if there 
de an executor confirmed, no perſon can. 


de purſued as vicious intromitter, for the 
intromitter then is only liable to the ex- 


cecutor. But the relic or the defunct's 
children, confirming within year and 
day after tie defunct's death, do thereby 
| purge the vicioſity, though they confirm 
not till after citation. Nor will neceſſary 
| intromiſſion infer vieioſity; and that is 
called neceſſary intromiſſion, when either 
the huſband or the wife continue their 


poſſeſſion of one . another's goods after 


one another's deceaſe, for preſervation; 


and that becauſe there is no other perſon | 
to look after them: and this is for the ad- 


| "vantage of the creditors, fince it hinders 
the goods from periſhing. Oo 
2234. If there be more vicious intromit- 
ters, they are each liable in ſolidum, if 


they be purſued in ſeveral actions; and 


pro 
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175 „url, if they be purſued togerher; but 
none of them get relief, for wg out 
law has no warrant. 

25. The heir is obliged to relieve the: 56 
txecutor of all heritable debts, and the ” 
&ecutor is bound to relieve the heir of 
all moveable debrs, as far a e inven· 

* will Ne 98 


TITLE x. 
th. . {aff heirs and baf ards. 


Wa there is any ave who © eam Din 
prove even the remoteſt contin-⸗- , 
ey of ood to the defunct, they ſac-* 

— to him; but if there be none, the 

ing ſucceeds as laſt heir, for quod nullius 

eſt, eſt domini regis; and fo the king ſue 

ceeds to the defundct as laſt heir, both in 

heritage and moveables, and is preferred 

| to all ſuperiors and others whatſoever : : 

for which end he makes a dohatary, who 

muſt obtain a declarator before the lords 

of ſeſſion againſt all who are ſuppoſed to 

have any relation; whereupon a decreer 

being 
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: being obtained before the lords, declaring 
that the king has right as laſt heir, the 
defunct having died without any relation, 


this decreet is equivalent to a ſervice, But 
i lands be taken by a man to himſelf and 


dis heirs- male ſimply, the king or other 
ſuperior will ſucceed as laſt heir, if there 
de no beirs- male, though there be heirs. 
female, fince the land was not provided 
to them; and therefore men ordinarily 
In their tailzies adject the clauſe, © Which 
wy falling, to their heirs whatſome ver. 
2283. Becauſe the king ſucceeds here as 
de therefore he is liable to pay the de. 


funct's debts; but he is only liable as far 


as the eftate will extend, and therefore 
the creditors may adjudge the real eſtate, 


and ſerve themſelves executors-creditors 


in the moveables. 5 
3. A baſtard by our law has neither 


heirs nor executors, but yet he may di(-, 


e upon either his heritage or move - 
ables in his liege pouſtie; though he can- 
not make a teſtament, except he be legi- 
timated by a letter under the great ſeal, 


n extends not to heritage) or have 
| children 
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| children . bs 3 1 FE baſlard's 

| children will always ſeclude the king. 

4. The king, in the caſe of baſtardy, _ 

makes a donatary, who purſues declarator, 
andi is liable to the debt; for in effect, the 


— 


king ſucceeds here Hay” ultimus heres, 


and creditors uſe the ſame execution in 


5 


E24 1 1·· 


this caſe as in the other: and in both a1. 
 timus heres and baſtardy the relict has 
{till her ſhare in the moveables, as in o- 
| ther caſes. - 
5. Children procreated betwixt perſons | 
| divorced, and theſe with whom they have 
committed 88 cannot ſucceed to 
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or THe 
LAW of SCOTLAND. 
$ —pOOK FOURTH.” 2 
may ii I. 1 
of adtions.. 


TAVING finiſhed. theſe two- -firlt — 
parts of the law which treat of 2 

Nds and rights; we come now to = 

| treat of the third part, viz. actions, where» Actions. 

by theſe perſons purſue thoſe rights. EY ij 

2. An action. is defined- to be a right Defin. 


of proſecuting in judgment what is due to. 


ws: and it ſuffers very many diviſions ; % 
the firſt whereof is, that ſome are real, peat ang; Bn 
and ſome perſonal. A perſonal action ig P t 


that whereby we only. can purſue” the 
enen that. is obliged to us;. as where 
| purſue a man for payment of a ſum © 
da by tis bond. A real action is that 
n 1 2 whereby 
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avberety_ .@ man. purſues. his. right a. 
' gainſt all ſingular fucceſſors, as well as 


the pern who was firſt ebliged : as for 
inſtance, if one have an infeftment of an- 


pualrenf,, he can. not only purſie the 


_ granter for payment of the money by a 


perſonal action, but he can by a real ac- 


tion, called an action for poinding of the 


ground, purſue all ſingular ſucceſſors, and 
Poind the tcnants and intromitters with 
the rent, for recovering of his annualrent 


out of the land that ſtood affected with his 


infeftmenr of annualrent. © But, by the 


Civil Law, a perſonal action is ſaid to be 


that which ariſes from a perſona] oblige: 


ment; as a real action is that which ariſes 


from a real right, and is founded in d:- 


minium or property, and competent a- 


gainſt any poſſeſſor or detainer of what is 

A called likewiſe rei vindicatio. 
3. Actions are alſo divided into ordis 
nary actions, and actions reſciſfory : for 
with us all actions are called ordinary ac- 
tions, except improbations, whereby we 
purſue papers to be declared falſe and for. 
_ or NE WO we purſue 
5 „ el 
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F Th. 5 ee 
5. Ll be deelaved null, 'a 2d to be. re. 


duced. | 
Jer It. impeobarin Wera are two terms 
ziren to produce the writ, becauſe the 
danger is great. And if the writer and 
witneſſes of and in that writ: be alive, 
| their teſtimonies are only allowed as pro- 
bation; which is called the direct man- Dire 


manner 


ner of improbations : but if theſe be dead, of im- 


the lords try the verity of the writ by J mpg; | 
| ſtrong. preſ umptions and conje&ures, | 
| which is called the indirect manner of Tree : 
improbation. But becauſe in reductions —_— 
| the writ called for is only to be declared es 83 
| nll till it be produced, therefore in theſe on. = 
there is only one term 1 10 for produ- FT 


cng. N 4 
F. No certification will be gebe a- 
painſt any writs made by the pur ſuer and 
us predeceſſors and autliors, except he 
dis de ſerved heit to theſe predeceſſors, and 
for produce a right made by theſe authors. | 
aer But certification will be granted againſt Certißeag 2 
any rights made to the defenders or their den in x 
9" IF predeceſſors, to whom they may ſucceed 2 
ſue juke ſanguinis, or to their authors, or to 


1s Fax Y 3 any 


any to aha theſes A may 3 


jure ſanguinis, if any perſon be called to 
Rs theſe authors. 

6. The ordinary reductions are ex ca. 
pite inhibitionts, whereby we purſue rights 
fo be declared null, as granted after in. 
Bibition is raiſed by us: Or ex capite in · 
zerdictionis, if granted after interdiction 
is raiſed by us; or ex capite vis & metus, 
if the rights were extorted from us by 
force; or ex capite fraudis, if the rights 
were elicited from us by circumvention, 
in both which laſt the-purſuer muſt libel 


the qualifications or circumſtances from | 
which the force or fraud are inferred; or 


ex capite lecti, if the deeds were done u- 


cp. 18. 


pon death - bed, in prejudice of an appa: 
rent heir; or upon the act of parliament 


1621 f, if the deeds were done in prejudice 
of prior lawfulcreditors,. in favour of con- 


junct or confident perſons, that is to ſay, 
relations or truſtees, without an onerous 
cauſe; or to a creditor, though for an 
onerous cauſe, in prejudice of another who 
had done prior diligence, that was ha- 


dile to affect the OR diſponed. All 
Which 


de perſon wrongoully ſerved,upon which 


ch and many others of had nature, | 
are oppoſed, to ordinary actions; becauſe . 
they are extraordinary remedies invented 


by law, for the preſervation, of mens 


rights; and are called extraordinary, be⸗ 
cauſe they are never competent, till other 


- 


N remedies LE. 
. Attions of reprobatour. and error 
are in effect reductions, and muſt have 
the concourſe of the king 's advocate: in the 


firſt whereof a party againſt whom wit. 


I neſles have deponed unjuſtly, craves the 


decreet pronounced. upon theſe depoſiti- 
ons to be reduced, becauſe the witneſſes. 


have deponed falſely circa initialia teſtis 85 


moniorum ; and condeſcends in his rea- 
ſons of reduction upon the particulars 
wherein they have deponed falſely; and 


alſo concludes that the teſtimonies ſhould 


be reprobated. 
8. In the ſummons of error "the pur- 


ſuer craves that a ſervice (whereby the 


defender is ſerved heir to ſuch a man) 
{ ought to be reduced, becauſe the purſuer 


is a nearer relation to the defun& than 


a be 


+ % _ z 
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: Adtions 


prejudi- - 
cl, *t :-; 


he corideſeends ;' t hefefore Ginelade, 
that the ſervice and all following 

pon may be reduced, and that it may 
de found that the inqueſt whoſerved him 
heir have erred.” And this is the only 


ſummons that is drawn in Latin with us. 


9. Some actions are called preparatory 
or prejudicial actions, becauſe they muſt 
be diſcuſſed before other actions are com- 
petent: as for inſtance, if 1 purſue for a 
ſum, and the defender raiſes an improba- 


tion, alledging the writ to be falſe, the trial 


of the falſhood muſt be firſt diſcuſſed, and 
fo 1 is prejudicial to the action of payment. 
10. Exhibitions conclude either mere - 
17 to exhibite the writ, or the thing called 
for; ; and then it is only a Preparatory ac- 
tion, ſuch as exhibitions ad deliberan- 
dum; or elſe they conclude delivery. And 
in all exhibitions the ordinary terms li- 


belled are, that the defender had, has, or 


bas fraudfully put away the papers or 
"$i craved to be exhibited; and there- 


fore he is not obliged to exhibite, except 


be had them ſince the citation, or fraud · 


fully k put them away, to elude a future ci- 


tation. | 11, Some 
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| equipollency relevant in theſe caſes. 
12. Some actions are called rei :perſe= Fei pe- 
cutorice, by which we purſue that quod * 


" 1. OM 190 5 are WER ace 
bon@. fidei, in which equity is is, 
as actions upon mandates, depoſitations, 

emption, location, &c. in which the judge 
conſ ders what in equity 3 is to be done by 
one party to another. And ſome actions 
are > ſtrict j Juris, f in Which the Judge is to 
follow the ſtrict preſeript of the contract 
vpon which the action is ral fed, as in a de- 
clarator of redemption, 'Whetrein' the pur- 
fuer craves that it may be declared that 


he has lawfully redeemed the lands that 


were wadſetted; in which caſe the judge 
muſt conſider the ver y preciſe terms of 
reverſion, and that the lands were re- 
deemed dünfofm to theſe terms: nor is 


„ 
„ 


patrimonio 'noſtro. abſt; which is com- 
monly called damage and intereſt, - 


| © 13. Some are called penal aQtions, 10 "TED 

eauſe we purſue- not only for repetition 
ind real damage, but for extraordinary 
; RS and 276 e by Faſt of pe: 
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3 nalty; ſuch 3 © are of aBtions for 
Vuoiolent profits, Sc. 

Abit - 14. Some actions are called arbitrary 

* actions, wherein the judge is tied to no 

particular law, but proceeds ex nobili of 

Hcio; that is to fy, according to what 

he ſees juſt. and fit; as: an. action for 

F Proving of the tenor of an evident, where. 

in the complainer libels, that he had ſuch. 

* a paper, (of which he muſt libel the full 

i tenor verbatim) and that he loſt it by 

ſuch an accident; and therefore concludes, 

I that the tenor may be proven. by witneſ⸗ 

= les, and adminicles in writ, which he 

I muſt libel; for no, tenor can be proven 

without ſome SU ILED in writ, And ge- 

nerally, there being many things with 

which the law behoved to-truſt the diſcre- 

+ tionand honeſty of the judge, ſince all 

caſes could not be comprehended under 

known laws; it therefore inveſted the 
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..,4 Jjvdge with this eminent power, whichis W i 

| called nobile officium, in oppoſition to it 

that officium ordinarium & mercenarium, rel 

= wherein he is obliged to follow the will _ 


of the contracters er. Et hoc offi- il pe 
cium 


4 = "ET 8 

Th. 1 3. : N ations. | 

| tim \mercenariem judes munguam imper- 
| fit nifi rogatus. „ | 

15. Some actions are called Salad, 
| becauſe the purſuer concludes in them that rs 
| ſome ſpecial thing ſhould be declared in 
| his favours: and ordinarily where-ever 
the king, or any other ſuperior, grants a 
| gift, he to whom it is granted purſues a 
declarator, craving it may be found and 
declared that the caſualty gifted to him 
has fallen in the ſuperior's hands, and 
that he has right thereto by virtue of the 
| gift: and thus declarators muſt be raiſed 
| upon eſcheats, marriages, non · entries, G. 
only there needs no declarator upon a 
gift of ward and of forfeiture, when paſt 
| in parliament ; but if the forfeiture be 
paſt before the juſtices, the gift muſt be 
declared. And on gifts of efcheat they 


* 


and ſpecial declarator in one ſummons, 
lu the general the purſuer concludes, that 
it ſhould be found and declared that the 
rebel was lawfully denounced to the horn, 
and that thereby his eſcheat fell in the ſu- 
Fecior” 8 hands: and in the ſpecial he 
condudes, 


ſometimes raiſe actions both of general | 
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1 Oak and 92 80 of Fee ee, t 
But though this laſt action be called an Ml { 
action of ſpecial | declarator, it is in MW » 

5 eſſect but an action 'of mails and du- | t 
5 ties. In other caſes alſo, where any - 
thing is craved to be found and de- f 
clared as a right ariſing upon a ſpecial I it 
matter of fact, for which no other action I © 
can be found that has a ſpecial name, ff & 


lawyers. do now cauſe raiſe actions of fo 
declarator, or at leaſt cauſe adject con- i & 
_ clufions of declarator to other actions, m 
ſuch as-reduCtions, &c. and theſe are the 
me with the ackiones i in factum men. th: 
tioned in. the Civil Law. | per 

16. Some actions are called civil, where · ¶ Vr 
in men proſecute their civil rights; andi 
ſome criminal, wherein men proſecute lun 
crimes, ad vindictam publicam. r 

17. For further clearing of : actions, andi Cc. 
bow. they ought to be libelled, I ſhall 
you 8 the nature of a ſummons 


. 


Which 


2 


1 
— 


ay Bf n. 
1. The chief parts 5 0 a 0 are 


or, the purſuer's intereſt or title, that is to 
an bey, the right ſtanding in his perſon, 
ju whereby he has good intereſt to purkys 
du: che action be has intented. 

ny W 19. 240, That all the . wha 
de- ſhould be called as defenders, be called in 
cial WF the ſummons. And ſince it is a relevant 
ion exception againſt a ſummons that all per- 


ne, bons having intereſt are not called, there- 


of fore it follows clearly that, for the more 
on- ſecurity, it is fit to call all perſons who 
ns, may be concerned in that proceſs. 

the WM 20. 3 io, The medium concludendi; 
en- that is to ſay, the ground whereupon the 
eeſens called are liable to pay and ber. 
ere. ¶ form what is craved. 

and 21. 410, After all this is narrated, the 


| 6c. that ye cite ſuch and ſuch perſons, 
c.“ which is called the will of the ſum- 
mons; and which will of the ſummons 
does comprehend a command to the meſ- 


. which have Fr pecial . names ; and conelaſis 


ſenger to cite the defenders, and expreſ- 
AIDE * ſes 


Nature 
ofa ſume 
mons. 


* 


Woche ſummons ſays, © Our will is, 


Will of 
the ſums 
mons. 


ſumpts. 
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are to be cited, and the places to which 
they are to be cited, and before whom 
they ſhovld compear; as alſo the con- 


cluſon craved by the purſuer. Each of 
which ſummonſes almoſt has its own ſpe. | 
cial ſtile and terms; and, by act of parli | 


ament, writers are commanded not to al- 


ter the antient ſtile ®, 


22. It is obſerveable, that though the 
matter of fact be ordinarily narrated be. 
fore the will of the ſummons, yet ſum- 


monſes of reduction, improbation, ſpuilzie, 
and declarators of non. entry, begin at | 


& Our will is, 6c.” and then go on to 
the intereſt of the purſuer, G c. 
23 In a ſummons of tranſumpt, the 


purſuer (who in the ſummons is always 


called the complainer) libels, that he has 
right to the lands whereof he craves the 
papers to be tranſumed, and that there. 
fore it is neceſſary to him to have doubles 
and tranſumpts of the rights, and this is 


the purſuer's intereſt ; and that the de- 
fender has theſe rights, or is obliged to 
3 him tranſumpts; and therefore 


concludes, 


"Of ai ations, 8 Iv: N 
ſes the number of days upon Which they 


Fr Fi. *. 
nde; that the defender ſhould be o⸗ 
bliged to exhibit and produce them, to 
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be judicially tranſumed, and the authen- 
tic tranſumpts to be declared as ſufficient 
for the ſecurity of the purfuer in the ſaids 
lands, as the original writs themſelves. 
24. In a ſummons of multiple-poind- 
ing, the complainer having narrated, that 
he is troubled by ſuch and ſuch perſons, 


Multiples 
poinding. : 


who do each of them pretend right to a 


ſum in which he is liable; he therefore 


eoncludes againſt all.of them, to compear 
to hear and ſee the ſame tried; and the 
party who ſhall be found to have beſt 


right to be preferred, and che other party 
oo be diſcharged from troubling or mo- 


leſling him in all time coming. 
25. In a ſummons of transferring, i 


purſuer libels, that there was a depending 
| proceſs at the inſtance of his predeceſſor, 


whom he repreſents, againit the defunct, 


| whom the debitor repreſents; which pro- 
ceſs muſt be narrated verbatim : and if 
he purſuer's predeceſſor be dead, craves 


that the proceſs be transferred actiue in 


his 3 as repreſenting the defunct ; 


Z 3 and 


Sum- 
mons of 


regiſtra 
tion. 
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is transferred againſt his repreſentatives 
oo ve. The concluſion of transferences 

that ſuch action may be compe- 
tent to the purſuer as heir to the defunct, 
againſt the repreſentatives of the defen. 
der, as was competent to the purſuer's 
predeceſſor ; and that the ſaid action may 


go on and be continued in the ſame man- 


ner as it would have done againſt the de. 
funct, whom the defender repreſents. 

26. Transferences are privileged ac- 
ticns, coming in upon fix days. 

27. If any perſon, ſubſcriber of a bond 
or a contract, be dead, the procuratory 
conſenting to the regiſtration expires; and 
therefore the writ eannot be regiltrated 
otherwiſe than by raiſing a ſummons of 
regiſtration againſt the repreſentatives of 
the granter, upon the paſlive titles, in 
which the whole tenor of the writ craved 


to be regiſtrated is ſet down verbatim: 


and then it is concluded that the ſaid writ 
ſhould be inſerted and regiſtrated in the 
books of council and ſeſſion, for conſer- 
vation; and that execution ſhould be di- 


rect 
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and when the defender is dead, the ſame 


10 


ory 
nd 
ted 
of 


3 of 


BY” 7 N 
S 3 88 5 . 
4 4.8 | 


Fri. T7 


"fm Ad- 


tet thereupon, in manner mentioned in 
| the ſaid writ; and that the faid repreſen- 
tatives ſhould be liable in payment. But 
this action is ordinarily ſupplied by an or- 


dinary action for payment. 

28. In a ſummons of e com- , 
ner narrates, that he having raiſed - 
letters of horning, the ſame were ſuſpend- 


ed upon moſt frivolous reaſons, to a very 


f 


long day; and therefore concludes,* that 
| the defender ſhould bring with him the 


add ſuſpenſion, the 


day of 


9 


prævento termino, to hear and ſee the ſame 


| called, reaſoned and diſeuſſed; with cer- 
| tification, that if he fail, the lords will 
| cauſe call the ſuſpenſion upon a copy, and 
admit proteſtation therein, and ordain the 
| letters to be put in further execution.“ 


29. If an advocation be raiſed to too 
long a day of compearance, there may be 
likewiſe a | ſummons of en raiſed 


| thereof, 


30. In a 66 of contravention of 


| laborrows, the purſuer libels, that A. B. 


| became ſurety and laborrows for C. D. 


| far the complainer,his wife,bairns,men, 


* — — 


E. 


tenants 


F 


Contra. 
of labore - 
rows. 
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tenants and ſervants, ſhould be harmleſz 
and ſkaithleſs in their bodies and lands, 
©c.” and then ſubſumes upon the preju- 
dice done, notwithſtanding of the ſaid 
caution : and therefore concludes, that 
both the principal and cautioner ſhould 
be decerned tohave contravened the ſaid 
act of caution, in manner foreſaid; and 
therethrough that they conjunctly and ſe. 
verally have ineurred the foreſaid pain, 
the one half to the king and his treaſurer, 


and the other half to the * 2s 


party grieved *.“ 
31. In a declarator of property, the 
complainer narrates his right to the lands, 


and how long and after what manner he 


and his authors have been, by themſelves, 
their tenants, and others having right 


from them, in the peaceable poſſeſſion of 
the ſaid lands, until of late that he is mo- 


leſted and troubled by the defender: and 
therefore concludes ** that it ſhould be 
found and declared that he has the ſole, 
good and undoubted right and intereſt in 


and to the ſaids lands; and that therefore 


the ſaid defender, and his tenants and ſer- 


„„ — , 


5 yants, 


. 1. action. : 
vants, and others of their cauſing.and © | 
| to; ſhould be decerned ws 2 - = 
trouble nor moleſt them for the future 
in the peaceable poſſeſſion, bruiking and 
piling thereof.” 
22. If the complainer deſigns only. t to : 
maintain his poſſeſſion » without bringing | 
his property in controverſy, he raiſes a 
ſummons of moleſtation, in which he on- 
ly concludes, that they ſhould deſiſt and 
ceaſe from troubling and moleſting him 
in the peaceable poſſeſſion of his lands.“ 
| 33. In a ſummons for poinding the 
he ground, the purſuer narrates, © that he 
| ſands infeft and ſeaſed in an annualrent 
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Is, 

* of to be uplifted out of the lands 
s, of z: and therefore concludes. 
it MW againſt the tenanis of theſe lands, and the 
of W heritor for his intereſt, to hear and ſee let- 


„ters directed to meſſengers at arms, ſhe- 
d riffs in that part, to fence, arreſt, appriſe, 
e compel, poind and diſtrenzie the readieſt 
„ goods and gear that are preſently upon 
n WM the lands, and yearly and termly in time 
e coming, during the not redemption of 


the annualrent,” 2 
34. In 
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34. In a ſummons of ſpuilzie, the king 
conan cemeſſen gers, G. (which is the 
ſtile of all ſummonſes which begin with 
« Our will is“) © to ſummon, warn and 
charge the defenders to compear and an- 


wer at the inſtance of the purſuer, a- 
gainſt whom the ſpuilzie after ſpecified 


was committed ; that is to fay, the de- 
fenders for their wrongous, violent and 
maſterfal coming by themſelves, and 
their ſervants, complices and others in 


their name; of their cauſing, ſending, 
hounding out, command, reſet, aſſiſtance 


and ratihabition to the 1 od 


| upon the dayof _ ; and for 


their wrongous, violent and Mmaſterſul 
ſpuilziation of the goods (to be condeſcen · 
ded on): and then concludes, © that they 
ſhould pay the prices, extending to 

and the profits that the complainer might 
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have made of the ſaids goods daily, ſince 


- the faid ſpuilziation,extending to „ &c, 


35. In a ſummons of eig, the 
complainer, after narrating that he had 
raiſed ſuch a ſummons, which he had ſuf · 


there 
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| there negds no eng if there was any 


- mons within the year): therefore con» 
cludes againſt all the perſons cired in the 
W firſt ſummons, to hear and ſee the fore- 

| ſaid action called, wakened and begun 
where it was laſt, inſiſted upon, and ju- 


ciſion of the cauſe.” 

36. A furthcomingis that addon wihers- 
| inthearreſter libels, © that he havingraiſed 
letters of arreſtment, he cauſed 


| debts owing by the defender to his debi- 
tor to remain under arreſtment, and to 
de made furthcoming to him : and there- 


: | fore concludes, © that the defender thould 
de decerned to make furthcoming, pay» 

: ment and delivery, to the laid complainer 

ol the ſum of „ adebted, reſtand, 

; owand by him to the ſaid debitor. “ 


37. If, notwithſtanding of the arreſt- 
; ment, the debitor pay his own creditor, 
| | the will be liable to the arreſter, and will 
be forced to pay him what he was reſting 


5 


ſlice adminiſtred therein, till the final de- 


meſſenger lawfully fence and arreſt all 


to his own creditor : and likewiſe he may 


judicial act or minute upon the ſum- 
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Of aden. Bock FW. 
be purſued for breaking of arreſtment, 


- wherein, after the arreſtment and pay- 


ment is narrated, the purſuer concludes, 
* that the defender ſhould be decerned to 
have broken the arreſtment then ſtand. 


ing, and not lawfully and duly looſed;- 


and therefore to be puniſhed in his per- 


ſon and goods, conform to the laws of 


the realm, in example of others +.” 
38. Though the accumulation of ſeve- 

ral actions into one libel was not allowed 

by the Civil Law, yet it is allowed by 


ours, in which we may not only purſue 
ſeveral perſons for ſeveral debts in one 
| libel, which we call by a general name, 
an action againſt debitors; but we may 
likewiſe accumulate ſeveral concluſions 


againſt one and the ſame perſon, though 
they be of different natures, as reductions, 


improbations, and declaraters of proper- 


ty, and actions of general and ſpecial de- 
clarator; in all which it is a general rule, 


(quot articuli tot libelli. 


39. But when many actions are com- 


petent for one and the ſame thing, as if a 


meſſenger be deforced, we may purſuc 


the 
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| the deforcer criminally, which will infer 
| confiſcation of moveables, or civilly for 


payment of our debt; and the purſuing 
of the one does not extinguiſh or con- 
ſame the other: and either the criminal 


or civil action may be firſt purſued. And 


in the concourſe of all actions, if the ac- 


tions which concur have different conclu. 
fions, as in the foreſaid inſtance, where 


the criminal action of deforcement con- 


cludes confiſcation, and the civil action 
only payment; though the defender be 
| afſoilzied in the criminal proceſs, yet he 
may be purſued civilly, and the deforce- 
| ment referred to his oath, 


TITLE n. 
Of probation. 


1. NOR underſtanding the matter of 


probation, it is fit to know, that 


& 


all probation is-either by writ, * oath, 2 


or by witneſſes. 


2. Probation by writ has been former - 


ly 


By vrit, 
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gations by uri. 

3. Probation by oath is when either 
the party or judge refers any thing to the 
eath of the contrary party: but regular. 
ly no man's right can be taken away by 


oath, except he who has the right refer 
the ſame to the adverſary's oath; but 


when there is a former probation already 


adduced, the judge ſometimes gives an 


oath of ſupplement, which is ſo called be- 


cauſe it is given to ſupply the probation | 


already led, when it is defective or un- 


clear. = 


4. An oath of N is that 8 
either the purſuer or defender is obliged 


to ſwear that the purſuit, defence, reply, 


&c. are not groundleſs and unjuſt : and 
this may be craved by either party at any 
time during the dependence; and if it be 


refuſed, the purſuer will have no further 


Parl. 


1429. 


CE, 125. 


action, nor the defender will not be al- 
lowed to inſiſt any further in the defence, 
duply, Oc. nen his oath of ealumny 
is craved *. Min nlf pr 


5. An 


"Book rv 


1 ul los the judge to defer tn him who is 3 ; 
injured, for proving the quantities of the 


break it up, the judge will refer to my 


commits the injury, and leſt the perſon 


to whoſe oath any thing is referred, de- fied — 


. compears and depones, that the promiſe 


' miſe, the pur ſuer was to make over ſome 
| right to him, or diſcharge ſome obligati- 
on or right ſtanding in his perſon, And 


ht Of probatim 2% 
5. An oath in item is that which law Oath iy 


thing wherein he is injured: v. g. If 1 
purſue Titius for having broke up my 
trunk, and I having proved that he did 


oath. what I had in the trunk. And this 
is allowed both in odium of him who 


injured ſhould loſe his right for want of 
proba tion. 
6. A qualified oath | is that „eue he 


pones not ſimply; but circumſtantially ; 
which we call to depone with a quality; 
v. g. If I purſue Titivs for payment of 
L. 100. which he promiſed to pay, who 


was conditional, and did depend upon 
ſomething to be done or performed by 
the-purſuer, as that, intuitu of the pro- 


thoſe * qualified oaths generally are admit- 
24071 AA ted, 


ted, nn er that is "to 


 fay, neceſſatily implied in the nature of 
the thing, or is a part of the 6 
in the foreſaid inſtances. 

7. But if the quality be extrinſi ic, it in 


effect reſolves in a defence, and ſo muſt 


be proven otherwiſe than by the qualified 


-oath : as, if a debt be referred to a party's 


oath, who depones that he acknowledges 
the debt, but that the purſuer is reſting 


to the deponent the equivalent fum with 
"which he would compenſate the ſum pur- 
ſued for; this will not be admitted. as a 


quality, but is in effect a defence, which 
muſt be proven otherwiſe than by his 
— Je | 

8. Probation by witneſſes having been 
allowed in all cafes of old, until the falſe» 
neſs of men forced our lawpivers to al- 
low nothing above L. 100. to be proven 


without writ or oath, and promiſes to be 
only proven by oath; this probation by 
witneſſes is therefore called probatio prout 


de jure. And it is fit to know, that none 


within degrees defendant, that is to ſay, 


— are couſin - germans, or nearer rela- 


tions, 
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nor 
? Fa tenants wks kat hes nor RNS 
declared infamous, nor domeſtic fervants, 
nor ſuch as may gain orloſe by the cauſe, 
nor ſuch as have given partial counſel, 
that is to ſay, advice to raiſe or carry on 
the purſuit ; nor ſuch as have told what 
they will depone, which we call prodere ; 
teſtimonitm; nor ſuch as compear to de- 
pone without being cited, whom the law 
calls feſles witroneos, and rejects them be- 
eauſe of their ſuſpected forwardneſs. All 
others except theſe may depone, and are 
| called habile witneſſes, And if habile 
| W witneſſes refuſe to come when they are 
cited, there will be firſt horniag and then 
| W caption directed againſt them, which are 
called firſt and ſecond diligences; but 
weir eſcheats will not fall upon that horn- 
n | 
9. Preſumptians are a kind of proba- Preſuwp# 
{ non; and a preſumption is defined to be tion. 
f 4 ſtrong ground or argument, whereby a 
judge has reaſon to think or be convinced 
» W that ſuch a thing is true. And they are 
= | cm into preſumptiones furis, which 
A a 2 though 
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threaten to poiſon another, if the perſon 
was thereafter poiſoned, it is preſumeable 
that he was poiſoned by the threatner : 
and præſumptiones juris & de jure, ubi lex 


canſtituit ſuper preſumpto; and thus the 


law preſumes that an ultroneous witneſs, 
who offers himſelf, is partial, and there- 
fore ſtatutes, upon that preſumption, that 


he ſhall not be received. And againſt - 


theſe preſumptions no probation can be 
admitted, | 


o « « 


TITLE III. 


Of ſentences, and their execu lon. 


. Fter a decreet is extracted, the ob- 
tainer thereof raiſes letters of 
horning thereon, whereby the party de- 


cerned is charged to pay or fulfil the will 
of the decreet, under the pain of rebel. 


lion ; and this deereet can only be quar- 
relled by reduction or ſuſpenſion, in both 
which the reaſons whereupon it 1s quar- 


relled are ſet down. Nor can a 1 


8 Bock IV. 
though they be ſtrong. yet may be taken 
off by a contrary probation; 28 if a man 


4 is. 5 and their Execution. FI 
2 the lords be taken away without redue: be 
| tion: and if there has been a debate in 

the firſt inſtance, (for ſo we call the ac- 
tion before the decreet, as we call reduc- 
tion and ſuſpenſion the ſecond inſtance) 
then nothing that was competent to have 
been proponed before the deereet will be 
admitted, but will be repelled as compe- 
tent and omitted; for elſe there ſhould 
be no end. of debate. But yet, if any 
thing has newly. emerged, or has newly 
come to the party's knowledge, that is 
and muſt be received, if he depone taat. 
| he knew not the ſame formerly. 
2. The ordinary effect of a ſuſpenſion. suſpen- 
is to ſtop the execution of ſentences for a ſion. 
time; and it is à ſummons wherein the 
' party alledged injured by a decreet doth. 
cite the party who has cblained the de- 
creet before the lords, (for no inferior 
court can ſuſpend) 0 anſwer to the rea- 
ſons offered by bim for ſuſpending exe= 
cution upon that decreet: which ſum-- 
mons proceeds upan a bill, wherein the. 
| reaſons are repreſented to the lords ; for 
though ſometimes. the lords ordain the. 
A a 3 reaſons 
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N . > ordinatily they ordain letters of ſuſpenſion J 
to be raiſed, If the decreets be in fare, then f 
the ſuſpenſion mult paſs by the whole lords 
in time of ſeſſion, and by three lords in 4 
time of vacance; but other decreets may 
: be ſuſpended by any one lord. 3 
3. There are other reaſons allowed to 7 
be inſiſted on beſide theſe in the bill, and 4 
3 theſe arecalled eiked reaſons: and a man 
2 may ſuſpend upon new reafons as oft as f 
= he pleaſes, for competent and omitted is c 
not received againſt ſuſpenſions. But if ] 
lee reaſon of ſuſpenſion be founded on 
compenſation, the ſame muſt be propo- 
ab ned in the firſt inſtance, and before the 


& 143: be repelled as competent and omitted. 

44. If the ſuſpenſion be called, diſcuſſed, 

and the letters found orderly proceeded, 
; that is, ordained to be put to further exe- i 
cution, then letters of caption may be t 
raiſed, whereby all the inferior judges and W f 
magiſtrates are ordained to concur with x 
37 
ſ 


} 

t 

decreet be extracted *, otherwife it wil Ut 
3 

0 

r 


the meſſenger in apprehending the rebel, 


1 kuuiag him in IO ; Which if they 
WU refi uſe, 


out of their priſon, they are bl 0 Pay: 
the debt by a ſubſidiary action. . 

3. Decreets are executed lewis by 
e e and arreſtment, upon the war» 


| fully treated in their proper places. Vids 
fubra, tit. un. Aaondinge, Tit. 
6. Book III. 1 
6. As to execution of ink 
goods, which is by compriſing and adju- 


"#3 = Us WY aw i 0H 


Book H. Tit. 12. 

7. If the decreet be to remove | 

lands, then the party decerned to remove, 

being denounced rebel for not removing, 

the ſheriff or judge ordinary is charged to 
eject; who comes to the land, and puts 
out the fire, or caſts out ſome of the ple. 


in ſpite of all law, after he is legally ejec- 


fire and ſword to the party injured, com- 
miſſionating the ſheriff, and others whom 

he will name, to diſpoſſeſs him by the 
W to raiſe fire, and uſe all other ſe- 

verities z. 


dication; the fame is pro treated. 


niſhing, But if a man continue to poſſeſs 


ted, the privy council will give letters of 


rant in the letters of horning, which are 


and 


ſwords: 


Deereet- 
arbitral, 
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Of fentences,\ © boch r. W. 
verities; for which the commiſſion. does 


indemnify them. 

8. Af ſuch as have e An 
chuſe rather an amicable than a judicial 
deciſion, they fubſcribe a ſubmiſſion to ar- 
biters, and, if they pleaſe, to an overſman, 


and another blank on the back of the ſub. 


miſſion, wherein they may fill in their de- 
creet-arbitral: and though it be free to 
theſe arbiters to accept, yet, if they once 


accept, the lords will grant letters of 
horning to force them to decide. 


9. Though theſe arbiters are not tyed 
to the ſtrict ſolemnities of law, yet they 
muſt obſerve material juſtice; and there- 


Were they muſt advertiſe parties that they 


may give in clajmgy (for a claim to arbi- 


ters is in place of libels to judges) and 
muſt allow terms: to prove. And tho' 
_ equity is to them a rule, as law is to o- 


ther judges, yet, if either party be enorm- 


Iy leſed, the lords will ſuſpend and re- 


duce their decreets. If the ſubmiſſion 
bear no ſpecial day betwixt and which 


they aretyed to decide, they muſt decide 


within a "m_ of the ſubmiſſion; and if 
witneſſes 
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witneſſes will not Aue appear be- 
ſore them, the lords will upon a bill grant 
letters of horning to force them to appear, 
as they will againſt the arbiters them- 
ſelves, if they refuſe or delay to decide, 
E. to give forth their decreet- arbitral. 

10. Another ordinary way now uſed 
is, that the one party grants a blank bond, 
and the other a blank diſcharge, to be 
filled up by the GAYA without _— ſubs 
miſſion. 
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kd.» crimes. | 


the injury is committed - againſt 
private perſons; or public, where it is 
committed immediately againſt. the com- 


mon wealth. 
2. Private crimes, called alſo 2elidta 


In the Civil Law, oblige the committers 
to repair the damage and intereſt of the 
PRIN party. 


—— 


a 3. _ Grimes : 


0 "Rimes are ether -private, where Crimes. - 


| {F) Parl. 


e R 
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2995 n n Scotland puniſhed ei- 
*her capitally, by death; or pecunially, by 


a certain fine z- or kinky. at the diſ- 


erction of the Os 


Copital crimes- are, 


| 4. | Talon which is puniſhed by for- 
ſeine of life, lands and goods. 


F. It is treaſon in any man to plot, con- 


witeen intend death or deſtruction to the 


king's majeſty; or to lay any reſtraint 
upon his royal perſon; or to deprive, de- 
poſe or ſuſpend him (a): or to endea- 


vour the alteration or diverſion of the ſue - 
ceſſion (b): to levy war againſt the king, 


or any commiſſionated by him; or to 


, _ entice others to invade him (c): to make 
treaties or leagues with foreign princes, 
or amongſt themſelves, without his con- 


ſent (d) to riſe, in fear of war, againſt 


the king; to raiſe a fray in his hoſt (e): 
to aſſail caſtles where he reſides (J): to 
impugn the authority of the three eſtates; 


to decline the king's authority : not 
to come out to the king's hoſt, or to de- 
ſert 


ef ee, wy ock V. 


. 25 . * : 
hate (a); tomuintain or refer traitors: 
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to conceal treaſun; 10 counterfeit the 


king's coin; and to raiſe wilful fire (c); 
all which are ſpecies of high treaſon. 


6. We have a kind of treaſon in Scots 


land which we call ſtatutory treaſon, 


becauſe it is merely introduced by ſtatute, 


and not by Common Law, viz. theft in 
landed men (4), becauſe of the danger of 


that kind of theft: murder under truſt (e); 


as if one man ſhould kill another when 
be invites him to his houſe; or a tutor 
ſhould Kill his pupil, which, becauſe of the 
eaſineſs and atrociouſneſs 'of the crime, 
is made treaſon: the firing of coal- 
heughs (J): aſſaſſination (g): 


and the 
purſuing another for treaſon without be. 


ing able to prove it (H). All Jeſuits, ſemi- 


nary prieſts, and trafficking Papiſts (i); 


and all thieves who take bonds from leal 
and honeſt men, for re-entering when 


they pleaſe; all who purchaſe benefices 


at Rome, are guilty of treaſon (0. 


7. No crime can be purſued againſt a 


man, or his heirs, after his death, except 
that 
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bl. 


e. 39. 


(«) Parl. 
_ 


1449- 
C. 25. 
Parl. 
1592. 
c. 146. 
(e) Parl. 
1528. 
c. 8. 
Stat. 
treaſon, 
(d) Parl, 
1587. 
C. 0. 
(e) Parl. 
1587. 
E. 51. 


00 Parl. 
1592. 
c. 148. 


(g) Parl. 
1681. 
e. 15. 
( Parl. i 
1587. 
c. 49. 


(i) Parl. 
1592. 
e. 1 22. 


(k) Parl. 


1471. 
c. 43. 
Parl. 

1493 


that treaſon, which ; is — e n 
the king's perſon or commonwealth. 
3. A traitor being forfeited, not only 
all the lands he holds of the king, but all 
the lands he holds of any other ſuperior, 
fall to the king, becauſe the crime is com- 
mitted againſt him, But becauſe the king 
cannot hold lands of any other ſuperior, 
therefore he does, by a letter of preſenta- 
tion under the quarter-ſcal, preſent a do- 
natary to the ſuperior, who is to be vaſſal 
to the ſuperior in place of the perſon for- 
feited. And this method of preſentation 
the king uſes alſo in the caſes of baſtar- 
dy and wltimus, heres. 

9. Not only the lands aſponed to the 
perſon forfeited, but all the lands diſpo- 
ned to ſub-vaſlals, who are not confirmed, 
fall to the king: for the lands return to 
the king in the ſame condition they were 
diſponed by his majeſty or his predeceſ- 
lors, without being burdened. with any 

right Except theſe to which he has con- 
ſented. Nor is the king obliged. to ac- 
knowledge tacks, though made and clo- 
| Wea with poſſeſſion before 9 of 
the 


Of crimes. \ 
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cd pay no debt, though contracted for 
| onerous caules, before the committing of 
: the crime; except the creditor have a real 
: ſecurity tlictefor, confirmed before the 
crime was committed. 

: 10. The other capital crimes are blaſ: 


phemy, man-ſlaughter or homicide; for 
all homicide is capital with us, except it 


B be caſual (a), or homicide in ſelf. defence. 

i 11. Theft (5) is puniſhable by death; 
but we call ſmall theft pickery, and it is 

only puniſhable arbitrarily (c). 

f 12. Notour adultery, that is to ſay, 


where there are children of the marriage, 


or where the adulterers converſe openly 
9 at bed and board, or, being diſcharged by 
i the church to converſe, do continue to 
. converſe, is puniſhable by death (4); but 
| ſimple adultery is only puniſhable arbi- 
: trarily : inceſt (e); buggery; duels (V); 
2 the invading of any of his majeſty's offi- 
£ cers for doing his majeſty's ſervice ( g): 

f forgery ); ; witchcraft and the conſulters 
e . B b or 


ly Perl. 1600, c. 4. () Parl. 1540. c. 80, and 155 l. c. 22: 


% 


the crime, except the tack be ſet for a 
ſuitable tack - duty. The king is obliged: | 


C. 74. 
. Park 


(a) Parl. 
e. 2 
(5) Parl. 
1587. 

c. 83. 

(c) Parl. 
1474. 

E. „ 
Pad. 
16033 
C. 3, &c. 


(d) Parl. 
1563, 


I58r, 
C. 105. 
(e) Parl. 
1567. 
C. 14. 
(f) Pat]; 
1690, 
& 1 
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as maſterfully take meat and-drink from 
the king's people, without payment (5): 
all wilful hearers of maſs (c); and con- 
cealers of the ſame: mutilation (4), which 
is the diſabling of a member (though, de 
praxi, this be ordinarily puniſhed with 


an arbitrary puniſhment) : or the authors 


of infamous libels, ſeditious ſpeeches, 
tending to ſedition ; the ſtrikers of any 
judge in judgment; mixers of wine (e); 


and committers of hameſucken, by which 


we underſtand the aſſaulting or beating 
any man in his houſe. 


13. The erimes to be pecunially puniſh- 
ed are the ſlayers of red · fiſn (J); killers 


of does, deer, roes (g); deſtroyers (5) of 
bees · hives, fruit - trees, green - wood; kin- 


dlers of muir- burn, from the laſt of March 


till Michaelmas; ſteeping of green lint in 


running waters, or lochs; ſuch as are guil- 


ty of abominable oaths; and fornication. 
14. Crimes to be arbitrarily puniſhed 
at the diſcretion of the judge are, negli. 
gence in the king's judges and officers (i); 
and ſuch as unjuſtly murmur againſt 

| them, 
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Bock IV. 
of witches (a); ſorners, that is to ſay, ſuch 
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them (a); breakers of the king's protec- 
tion (5); the bringing home of erroneous 
books (c); and the troublers of church- 
men; craftſmen who wrongouſly refuſe 
to fulfil the work which they have taken 
in hand (4); verbal in juries and ſcandals 
againſt private parties. 

15. It is fit to know, that no puniſh. 
ment left arbitrary by the law to the diſ- 
cretion of the judge, can be by him ex- 
tended to death ; and that where-ever the 
law appoints death to be inflicted, the of- 
fender's moveables fall to the king, tho? 


the law does not expreſs the ſame, and 


though the ſentence expreſs not the con- 
fiſcation, 


16. There are other crimes, whereof 


the puniſhment is not reduceable to any 
of theſe kinds; and thus perjury and bi- 
gamy (which is a kind of perjury, be- 


cauſe a man who marries two wives 


breakes his matrimonial oath) are puniſh- 
able by confiſcation (e) of all the offen- 
der's moveable goods, impriſonment and 


infamy. - 
17. Deforcers of meſſengers and break- 


Bbz ers 


1540. 


. 
1540. 


(s) Parl. 
c. 184. 
(b) P arl. 
1433. 


(d) Parl. 
1426. 
c. 80. 


C. 111. 


(e) Parl. 
1551. 
c. 19. 
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Of crimes. 


ers of arreſtment are puniſhable by con. 


1. fiſcation of all their moveables (a); fore- 


ſtallers of markets (5), by buying things 
before they be preſented to the market, 
or before the market be proclaimed, are 
- puniſhable by impriſonment and conſiſ. 
cation of what is bought. 7 

18. Ocker, or uſury (e), Which i. is the 
taking more than the annualrent allow- 
ed, or the taking annualrent before the 
term of payment, is puniſhed by eſ- 
cheat of moveables, and by loſs of the 
principal ſum, for the debitor is to befree 
from the obligation; and the writ being 
reduced, the ſum belongs to his majeſty, 
19. Stellionat, or the making of double 
rights, is puniſbed by infamy (4); and 
their perſons are at the king's will. 

20. The keepers of victual to a dearth 


are puniſhable as ockerers (e); and by the 


Civil Law, per leg. Jul. de Annona, bri- 


bing of judges is puniſhable by infamy 
and deprivation. Plagium, or the ſteal- 
ing of men, is a particular crime by the 
Civil Law, but is a ſpecious of theft with 
us. And theftboot, which is the ſaving 
a 

ET. 


1 


4 . 
a thief by feigning with him, is puniſhabſe- 


| Of crimes. : 


as theft (a). Baratry (6), or the obraining 
benefices from Rome, is puniſhable by 


baniſhment and infamy. Ambitus, or the 


obtaining offices by unjuſt means, is not 
puniſhable under monarchy, 


21, By our law, when the purſuer raiſes 


a criminal mio: he muſt find cauti- 


on to report the criminal letters, indorſead 

and execute; and the cautioner muſt ei- 
ther enact himſelf in the books of ad- 
journal, (for ſo we call the regiſters of the 


juſticiary) if he be preſent, or he muſt 
ſend a bond to be regiſtrate there, if he 
be abſent, under the pains contained in 
the act of parliament (5): and rhe defen- 
der is by the letters commanded to find 
caution in the ſaids books, within fix days 


after the ſaid letters are execute againſt 


him; which finding of cantion he muſt 
intimate to the meſſenger who cites him, 
elſe that meſſenger may denounce him 
for not finding caution. 

22. The defender in all crimes is allows 
ed to have letters of exculpation for lead- 


ing witneſſes tor proving of his own in- 


0 * nocency 
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Of crimes . 


ROcency, which he muſt raiſe and exe- 
cute againſt the day of compearance, to 
which he himſelf is cited, for all diets in 


erĩiminal courts are peremptory. And 
there are no diets allowed for further pro- 


bation, either to purſuer or defender. 
23. All probation in criminal cauſes 
muſt be very convincing and clear, be- 


cauſe of the ſeverity of the concluſion. 


But ſometimes witneſſes, otherwiſe in; 
habile, are allowed, becauſe of the danger 
of the commonwealth, as in treaſon; or 


becauſe the crime cannot be otherwiſe 


proven, as in hameſucken. 
24. The juſtices are the only judges to 


all points of relevancies, and even to the 


objections againſt the witneſſes; and they 
remit to an inqueſt of 15 choſen men, out 
of 45, to judge what is proven; and this 
inqueſt may condemn upon their oun 
knowledge, they being in our law both 
judges and witneſſes: and, if they con- 
demn, their verdict (for ſo their ſentence 
is called) cannot be quarrelled, nor they 


ſor condemning; but if they abſolve, af- 
ter elear probation led, they may be pu- 


niſhed 
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- 5 | with infamy, and confiſcation of 
) moveables. 
l 285. The puniſhment of crimes is taken 
| off either by remiſſion, which muſt paſs 
. the great ſeal, and muſt expreſs the great- 
eſt (a) crime for which the remiſſion is (s) Parl. 

ö granted; or by indemnities, which is a .. 
general remiſſion granted by the king and 
parliament: betwixt which two there is 

this difference, that the obtaining a remiſ- 

ſion does not fi ee the obtainer from aſſy- 

thing (5) the party, that is to ſay, from re- 00 Part 
pairing his loſſes ; ſince it is preſumed the 1457. 
king does only diſcharge what belonged 5 74 
to him, which is vindicta publica: but 1528. 
not what is the intereſt of private parties, 7 
or vindicta prevata. But becauſe all the 
people are repreſented in parliament, the 
king and parliament may by their in- 
demnity diſcharge both the one and the 


other, | 
26. He who founds on a remiſſion ac- 


knowledges the crime, but he who founds 


on an indemnity does not. 
27. The king likewiſe reſtores men 


Tretimes againſt forfeitures: which re- 
ſtitution 


i * 
<A 
$ : 
* 
1 
fi 
T7 
2 
. 
F. 
Ty 
7 2 
E © 
{4 
"2 „ 
41 
4 
7 
7 
+ 
a 
bay 
1 # 
* 
5 
18 
18 
7 e 
F774 
i; 
Jy 
35 
PLES 
#3 
fx 
%*7 , 
. 


. 424 23 
1 r 
E ae 1G 


55 e * . 


— —— 


5 8 2 i 1 1 8 
- 
o 


* * FO» 
: «RES 2, 
5 . 9 n — on 
—_ EEE r * 
8 2 —— . r 
5 3 n wer By nn, 
* 


(a) Parl. 
1606. 
C. 4» 


s Pry _ - 1 = l 
8 CY by * 4 * R Wot * 
* * * CE» F SE 1 9 
ay 33-5, Ip * eng 94 9 
x * S © ORs 
* F 7 


5 8 
E000 TURE NOS . 
vt * e * 3 2 22 e 1, ER 
75 ä 
” „ 
W 
LS 


Of crimes. 
ſtitution is either by way of juſtice, find- 
ing that the perſon was unjuſtly con- 


demned, and then the perſon condemned 


is reſtored to all that ever he had; and he 
recovers not only his fame, but his eſtate, 
though tranſmitted to third parties: or, 
240, The reſtitution is by way of grace 
and mere favour; and then the party 


condemned cannot recover what was be- 
ſtowed by the king upon third parties (a); 


for the king cannot recal what was once 
legally and warrantably granted to him. 
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An INDEX of the MATTER. 


The numerical letters denote the book, 
the firſt figure directs to the title, and 
the following one or more guide to the 


ſection or ſections. 


eee iu. 4 6 
Acceſſion, ii. 1 6 
Acceſſory, ibid | 

Ad of „ 1. 19 1.3 3 
ſederunt, i. 19 

— — indemnity, i iv. 425 

— — m— + 4.7 F 
AQting profitably, iii. 3 23 


—. 


noe 15. 1 2 


real, ib 
— perſonal, 70 

— ordinary, ib. § 3 
— reſciflory, i9. 
=— preparacory, ib. 59 
—— prejudicial, ib 
ene fidci, S 11 
Atricti juris, ib 
r ot as $ 12 
— — penal 8 
— arbitrary, § 14 


3 declaratory, $ 15 


— ls § 26 
—— civil, 5 16 
— criminal, 1 
—q MC, i. 3 11 
—— conſſtorial, i. 5 18 
in factum, iv. 115 
— — fublidiary, 
— — Airrettæ, iv. 1 4 
—— indirect, ib 

See Summons 


| Adjudication, the firſt Mel 


one, ii. 12 11 
— partial, 0 5 13 and * 
total, ih 
— = Cognitionis cauſa, & 15 
— in implement, $ 19 
See Year and day; and Legal 
or Reverſionm 
Adminiſtrator in law. See Father 
Admiral, high, i. 2 101.3 11 
— inferior, 1 62218 
Adultery a cauſe of divorce, i. 6 
17 | Adul- 


. 
Adultery, ſimple, iv. 4 12 


| notour, 10 

Aduocati ecclefiarum. See Patron. 

Advocation of cauſes to the ſeſ- 

ſion, i. 2 9 

— grounds thereof, 5 

LEgritudo, iii. 8 41 

LZEmulatio vicini, ii. 12 © 

Affinity and conſanguinity in 
judges, i. 2 11 

— +” 1.6 5 and 17 

— in witneſſes, iv. 2 8 

Agnates, 1. 7 4 | 

Aliment, i. 6 10 li. 5 4 ü. 9 


45 
Allocation of tithes, ii. 10 17 


Alluvio, i. 16 

Annate, i. 5 15 and 16 Fo 

Annualrent, ii. 2 3 4 and 5 

— of minor's money, i. 7 20 

— retoured duty thereof, ii. 5 
19 | 

Annuity of trends, . it. 10 20 

Annexed property, iii. 7 18 

Annus andi, iii. 8 28 and 


i - | 
Appanage of the prince, i. 48 
14 heirs, iii. 8 28 and 

29 30 
— their privileges, ib 
Apocha trium annorum, iii. 4 4 
Appriſmgs. See Adjudications. 

See Reverſions 
Arbiters, iv.g 8 
— their decreet, i2.5% 9 
Arditrium boni viri, iii. 3 15 
Archbiſhops. See Biſhops 
Arles or earneſt, ib. 5 1 
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Arreſtments, ii. 6 2 and 3, Ct. 
—— their competition, 5b. F 7 
—— breaking thereof, iv. 1 37 
Articles, lords thereof, i. 3 4 
Aſcendants, iii. 8 8 
Aſſemblies, i. 5 1 
1 Es ili. 5 1 and 2 3, 
5 | 
— voluntary, ib. and ii. 5 32 
— judicial or legal, iii. 5 7 
—— aſlizers, ui. 7 8. See In- 
ueſt . 
Aſſy thment, iv. 4 25 


Aſtriction, ii. 9 19 and 20.30 


Avail of marriage, ii. 3 10 


B 
Bend, their influence on 
real rights, ii. 3 21 
Baillies, i. 4 7 | 
— of bailliaries, i 
— ſtewartries, > 
— burghs royal, $4 111.8 33 
— in that part, for ſaſines, ii. 
314 
Bairns part of gear, iii. 96 & 7 
Bannock in multures, ii. 9 17 
Bankrupt, iv. 1 6 
— Sale of his lands, 1i. 12 21 
and 22 


| Barony, ii. 6 2 ii. 9 24 


Barons, i. 3 2 1.4 11 
Baſtardy, in. 10 3 
Baſtards, iii. 9 5 
Blackward. Sce Ward 
Blank bond, ii. 58 
Benefices, i. 5 9 and 10. 
Spirituality | 
Beneficium ardinis, iii. 3 25. iii. 8 
26. | Be- 


Sce 


7 ü. 
Blenc| 


— 


Bills « 


7 
Biſho 
Blood 


2 


n. 


MN 


8 


| Benefit of tacit relocation, ii. 6 


7 ii. 10 19 
Blench-holding, ii. 4 7 and 8 
—— duties thereof, ib 
Bills of exchange, iii. 2 5 iii. 5 


7 +. 4 
Biſhops, 1.-5-2 and 9 1012 14 


Blood wits, and their fines, i. 4 


3 and 11 
Bona fides, ii. 1 12 ili. 4 5 iv. 1 


S | 1 ' * 
Bonds of interdiction, i. 7 15 
— tailzie, in. 8 18 
— proviſion, iii. 9 11 
Borrowing money, iii. 17 
Brieves for calling a parl. i. 3 3 
— for ſerving a tutor in Jaw to 
a pupil, i. 7 4 To an idiot, 
ib. § 14 For kenning a wi- 
- dow's terce, 11.9 41 For a 
quinquennial poſſeſſ. iii. 7 9 
For ſerving heir, iii. 8 30 31 
Burgh, i. 4 4 
Burgage holding, ii. 4 9 
Burſars, i. 5 6 


C 


((4nons, and Canon law, i. 1 
| 8 


Canon or feu-duty, ii 5 14 

Caption after horning and de- 
nunciation, iv. 3 4 

— ſecond diligence, iv. 2 8 


Caſualties of the ſuperiority, ii. 


5 1, Cc | 

Cauſes of writs, or of eliarters, 
ü. 35 

— Jucrative, 4b 


Cauſes onerous, adequate, li. 3 9 

— equivalent, near equivalent, 
„ + 7 15 | 

Caution in repledging, i. 4 6 


——— by tutors and curators, i. 


73457 
— by executors, 11.9 15 
-——— by liferenters, ii. 9 45 
by, tenants, for violent. pro- 
fits, ii. 6 11 | 


— in lawborrows, iv. 1 30 


by purſuers of criminals, 


Iv. 4 21 
—— by ſuperior and his dona- 
tary, li. 5 4 | 
Cautioners for ſums and facts, 


conjunctly and ſeverally, iii. 


3 26 Their relief, & 27 


Certification in improbation, iv. 


IF. ; 
Chancellary, i. 3 3 iii. $8 30 
Chapels, chaplains, chaplanries, 


„ 5 


Chapters of biſhops, i. 5 4 
Charge to pay, the effect of it 
Buy ig and ſelling. See Emption | 


on heritable bonds, ii. 2 7 


Charge againſt a ſuperioron ap- | 


priſings, ii. 12 8 17 

to enter to the ſuperiority, 
lil. 8 34 

— to enter heir, ii. 12 15 


Charter, original and by pro- 


greſs, ii. 3 3 


— of reſignation, iþ 


— of confirmation, ib 
—— of nouvodamus, & 4 
Churches. See Kirks 
Circuit-courts, 1, 3 9 


Ciſtertias 


I ND RE X. 


11 order of monks, ö. — 3 10 
| ' _ » Commiſſion for plantation gf 
88 . and their kinds, kirks deen or tithes, 


i.95678,60 / 5 i. 5 By: + 
Civil Law, i. © > -—- » Committio, ii. 18 
Civilly dead, ii. 5 25 © Commodation or loan, iii. 1 g 


Crviliter & non Judaice, ii. 9 33 Compenſation, iii. 4 7 iv. 3 , 
Citation, its effects, ii. 1 12 ii Competent and omitted, iy, 3 


14 n 1 3 


1 dof Competent judge. See Judg e 
Claims to arbiters, iv. 3 9 Competent ſtipend. See Stipend 
Clauſes in charters, 11. 34 567 Competition among creditors, 
9, Cc n. 5 22 . ji. 5 29 8.75 11. 12 6 ii, | 

| rien and reſolutive, iy „ ul C659: 

15 bi. 8 16 1 Compleat diligence, iii. 5 9 iii 
— of reverſion, i ii. 8 3 „ 

— of relief, iii. 3 27 N Compoſition paid to a ſuperior, 
— of warrandice, ii. 3 9 10 11 ii. 12 17 

12 13 Compriſing. See A ppriſing 
Chile with poſſeſſion. See Compt and reckoning, i. 7 8 ii. 

Poſſeſſion 12 9 6 
Co executors, iii 9 19 Common or Civil law, i \ Sp 
Co-cautioners, iii. 3 27 Communis ſtipes, iii. 8 9 
Cohabitation, and reputed mar- Communio bonsrum, i. 6 7 

ried, 1.6 6 Concluſion of a ſummons, iv. 
Collaterals, iii. 8 7 1 | 
Collatio bonorum, iii. 9 11 Concurſus actionum, iv. 1 3 * 
Collation of benefices, i. 5 9 9 of rights, i. 5 1 
College of Juſtice, and their pri- 3 3 n. 7 * 

vileges, i. 2 12 1.3 7 8 — 3 111.9 11 
Collegiate-kirks, i. 5 6 Confiſcation, ii. 7 1 iv. 4 15 
Commiſſaries, and thoſe of Confuſion of things, it. 1 8 

Edinburgh, 1. 5 18 19 —— of rights, iii. 4 10 


Commiſſioners for ſhires and Conge d'elire for a biſhop, i. 5 2 
burghs to the parl. i. 3 3 Conjunct and confident perſon, 
Commiſſioners from the king un.7 11 | 
to a national aſſembly of the Conjunct fee. See Fiars 
dlergy, i. 1 Conqueſt ĩt aſcends, iii, 8 11 
Commiſſioners of juſticiary, i. Con 3 See Affinity 
3 Conſecutive 


Conſecutive precepts againſt a 
Iuperior, ii. 8 34 
— diſcharges. See Apocha 
Conſent of the chapter to a bi- 
; ſhop's deeds, i. 5 4 
2 Co de ſuturo & preſenti, i. 


3 63 
— marriage, . 11 


: —— of tutors and e i. 

8 79 Ge 

4 Conſenſus, non coitus, facit matr is 

5, moniuem, i 6 2 

; WW Conſecration of charchmen, i. 
5 14. its effects 

ii Conſignation of money, ii. 8 7 


Conſiſtorial affairs, i. 5 18 19 
Conſolidation of property and 
ſuperiority, ii. 7 14 


' Conſtables, their office, i. 4 10 
i Conſtituent, fi 3 20 21, See 
Inſtitor 
Conſtitution of ſervitudes. See 
Scrvitudes 


Conſtruction of law makes a re. 
giſtred writ a decrcet, ii. 5 23 
li. 11 2 

Contiguous tenements, li. 3 17 

Contingency of blood in mar- 
riage, 1. 6 5 I7 

Contracts, their kinds, M.L 5 
6 Cc 

Contravention of laborrows. Sce 

Lawborrows 

— of tailzics, 1 iii. 8 17 

Contumacy, its fine, i. 4 3 

Canvents, in their place came 
the titular, i. 5 5 

Conventions, 318 

Convocation of the clergy, i 3 

7 51 


INDE x. e 


Deciſions of the lords of ſeſſion, 


og 


Council, privy, i. 3 6 
Courteſy of Scotland, i. 6 i it 
9 44 
Country ſervitudes. See Servi- 
tudes a 
Courts, ſupreme, inferior, mixt, 
le 2 10 x 
Crimes, their kinds and puniſh- 
ments, iv. 4 1 2 c 
Criminal judges, i i. 49 
letters, iv. 4 21 
Culpa lata, levis, ac leviſſima, ii. 1 
8 11.3 4 
Cumulation of action, iv. 1 38 
Curators. 1. 7 7 8 Cc. See Tutors 
Cuſtom, conſuetudo, its force, i i. 1 
10 


a tax, as ſmall cuſtoms, 
11. 6 3 
3 


Dame, and intereſt, iii. 3 
iv. 112 
Damage extraordinary in Pte- 
mam, iv. 1 13 
Dead's part, iii. o 8 
Death bed deeds, iii. 8 4o 
m_— non preſumitur donare, 


nt 


35 
Detitum Jundi, ii. 4 4 ii. 5 21 ii. 
8 14 il. 10 18 20 —_ 
Debts mult be paid before legu- 
"cies, iii. 9 17 privileged, ib 
21 they muſt be liquid for 
compenſation, iii. 4 7 
Decimæ garbales, ii. 10 6. 
Tithes 


See 


1. 110 
Declarators of eſcheat - - 
| Ce 
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Decharators of caſualties, ii. 5 
37 iv. 1 15 | 

Bees; iv. 3 2 for ſale of mi- 
nors lands, i. 7 18 

— of tithes, ii. 10 16 17 

— arbitral, iv. 3 8 


— for exonering execmtory 111. 


9 22 
nitionis cauſa, r 
— for debt, and how executed, 
iv. 3 1 2 &c , 
— regiſtred bonds or decreets, 
23 il 112 
Deeds prejudicial to another, i Lit 
8 16 23 
— gratuitous, ti. 8 21 
—— equipollent, hi. 8 41 
Hull, i. 6 12 i. 7 9 
Deforcement, i iv. 139 iv. 4 17 
Degrees of kindred forbidden in 
marriage, i. 6 5 
2 in being judges ſuperior or 
inferior, i. 211 
— in giving teſtimony, iv. 2 8 
Delegation of one debitor for a- 
nother, iii. 4 8 
Delivery. See Tradition 
Denunciation, or putting to the 
horn, ii. 5 23 
— ol lands to be appriſed, ii. 
„ 
Depoſitation, Ut, 111 Depoſi- 
tar, ib 12 
Deputy of a judge, i. 2 3 
Dereliction of goods, ii. 1 10 
Deſign or intention, ii. 2 6 iii. 
8 20 36 
Deſignation of glebes, i. 5 13 
of writer and witneſſes, 
in writs, iii. 2 4 


- 


— 
. ; 
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Deſign ation of rights, 

Deſtinstion of 3 ii. 2 6 iii. 
8 20 | 

of ſucceſſion in land, iii. 8 


B 


Diets before the privy council 


are peremptory, i. 3 6 

Diligence letters for citation, firſt 
and ſecond, i iv. 2 8 

J or execution of law inchoat 
or compleat, iii. 6 7 11 

Diligence or carefulneſs of de- 
poſitars, iii. „ 

— executors, iii. 9 20 

— in receivers of a loan, iii. 1 8 

— mandataries, i 13 

— partners, iii, 3 10 

— creditors having a pledge, ii It, 
I 13 

— tenants, iii. 3 4 

— tutors or curators 

— zegoticrum geſtor, iii. 3 23 


ordinary and extraordinary, 


Ill. 3 4 13 
Diſcharges, general, i iii. 4 3. Sec 


ny 
Diſclamation of a ſuperior, ii. 


59 
Dalbrantiquons, 3 ii 3 17 


Diſcuſſing heirs, iii 8 26 


— principal and cautioners in 
obligations, iii. 3 25 

— ſuſpenſions, iv. 1 29 iv. 3 4 

Diſpenſing with the fitting of 
courts in the vacation, i. 4 7 

— with proclamation of barns 
of marriage, i. 6 6 

— with delivery of writs, iii. 2 
6 

Diſpoſition defined, iii. 5 1 


Diſ- 


Dif 


$2145; 
* r 


tion in favour of chil- 
ren, iii. 8 22 

Diſſolution of marriage, i. 6 15 

— of obligations, iii. 4 1 &0 

— of ſocieties, iii. 3 10 

Diſtreſs, to act for warrandice, 
i. 3 3 9 lo c 

— of cantienry, ii. 8 19 

Diviſion of rights and things, ii. 
14 

— of moveables between relict 
and children, iii. 9 6 7 8 


. 


Divorce, cauſe and judge com- 


petent, i. 6 17 
Dolus, iii. 111 
Dominant tenement, 11. 9 13 
Dominium, or property, ii. 12 
— how acquired, ii. LE, 6 &c 


E directum & utile, i 22 


— non poteſt eſſe in pendent, ii. 1 
3 

Donators, ii. 5 4 37 iii. 10 1 
iv. 4 8 


— jtrſt and ſecond, ii. 5 20 


Donation, how perfected, the 
ſeveral kinds, 1 0.3 42323 Sc 


| N 
FArneſt or arles, iii. 3 t | 
Eecleſiaſtical perſons, i. 5 

1 

Edict ſerved for preſenting a mi- 
niſter, i. 3 9 

Ediftum prætoris, naui ie, caupones, 
ili. 111 

Eik to reverſions, ii. 8 6 

7 reaſons of ſuſſ * iv. 


Emphyteuf 5, ii. 4 6 
Emption, vendition, iii. 3 1 25 


N D E XK 
Entry of heirs, Iii. 830 3 1 &c 


2 ” 
e 


by ſervice, by precept of cla- 


re conſtat, and haſp and ſtaple 


— of vaſſals, ii 5 22 fi. 7 2 

— to benefices, i. 5 14 

Equipollent or equivalent deeds, 
cauſes or terms, ii, 8 4 Iv. 1 
11 

Erection of lands into a barony, 
11. 3 18 19 

—— of burghs and regalities, i. 


45 | 
— of tithes, Cc. ii. 10 8 Cc. 
or titulars, lords of erection 


Error, a ſuſpenſion of error, iv. 


18 

Eſcheat ſingle, ii. 5 23 24 ili. 
"= ; Wu 

—— liferent, 11. 5 23 25 


Eftates of parliament, i. 3 2 3, 


GC 
Convention of eſtates, i. 3-5 
Eviction, See Regreſs 
Excambion, 11. 3 13 
Exchequer, i. 3 10 it. 48 
Exculpation, iv. 4 22 
Execution real, ii. 12 1-16 
— perſonal, iv. 112 
Executors, qua neareſt in kin. iii. 
31 
— nominate, ib. 1 2 6 
19.13 11 15——ad nm executa 


ant male appretiata, ib. 16 Di- 


ligence of executors 
Executors their diligence or 


care, ili. 9 14 IF 
— their office, acceſſes to ſur- 

vivors, ib. § 16 
Exem ption from tithes, ii. 10 7 
Ce 2 
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e e i. 3 19 liable in 
felidum, ib & 21 


Exhibition, ad deliberandum, iii. 


8 28 29 

ordinary, iv.1 19 

Exoneration of executors, iii: 9 
22 

Expence by curators, i. 7 8 by 
appriſers, ii. 12 10 by com- 
modataries, iii. 1 9 

Expiration of appriſings and ad- 
judications, 1.1249 

Extent of lands, old and new, ii. 
5 18 19 tempore belli aut pa- 
cis, ib 

Extinction of an infeftment in 
annualrent, ii. 8 17 

— of rags, 1.1249 

— of ob _—_ iii. 4 2 3, Cc 

Extorting fiom wives bonds or 

rights, vi aut metu i. 6 14 is 
2 good reaſon in a reduction, 
v.16 

Exuberant truſt, See Mandate 


| F 
F* Actor appointed by appriſers, 
12 03 

Fang, taken with the fang, i. 4 
2 

Father dend to the marriage 

of children, i. 6 4 

Adminiſtrator i iu law to them, 1. 
7 +7 

Feds, their conſtitution, 11. 3 2, 
Sc their ſeveral holdings, ii. 
4 2 œ duties for them pay- 
able to the ſuperior, ii. 5 2 

r. 

Fee and fiar, iii. 8 19 20 con- 
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junct far, ii. 9 30 


Fifth part of the debt adjudged | 


for, ii. 12 13 14 
Finding, or inventio, 11. 110 
Fines for bloodwits, i. 4 3 
—— contumacy, ib 
Forisfamiliation, iii. 9 11 
Forfeiture, ii. 5 9 declarator 

thereof, iv. 1 15 what falls 

thereby, iv. 48 9 
Full blood and half blood, their 

effects, iii 9 11 
Fraud, reparation of damages a- 

rifin thereby, iii. 3 4 
m deeds, iii. 8 21 re- 

duction thereof, iv. 1 6 
Fructis bona fide percepti, li. 112 
Furious perſons, 1. 6 3 1. 7 14 

il 9 5 
Forthcoming of goods arreſted, 
ini. 6 7 iv. 1 36 


G 
GE pro herede, iii. 8 36 
Gifts of caſualties by a ſu- 
perior, 11. 5 38 
— of eſcheat to behoof of a 
rebel, ii. 5 39 
Glebe to a miniſter, i. 5 12 13 
Gold and ſilver mines inter re- 
galia, ii. 6 1 
Graſſum, ii. 6 9 
Gratu'tous deceds. 
— offices ſhould not hurt, ii. 
I 12 
Grounds of reduction. Sec Re- 
duction 


Groſs and ſupine negligence. 


See Negligence . 
Habitat ion, 


See Deeds 
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H Abitation, a ſervitude, ii. 9 
36 

Hameſucken, iv. 4 12 23 

Haſp and ſtaple, iii. 8 33 

Head-burghs, i. 4 7 

Heirs defined, iii. 8 2 heres in 


— 


0 mobilibus is the exer. ii. 2 5 
1 iii. 8 3 ni. 9 10 of line or 
; eneral, iii. 8 4 13 24 de- 
* cendants, ib & 5 collateral, 


ib § 7 aſcendant, ib & 8 heir 
of conqueſt, ib S 1112 male, 
ib § 13 of tailzies, ib & 14 of 
proviſion, ib S 21 heirs fe- 
male, or portioners, ib & 25 
heirs inſtitute, ib $ 16 ſubſti- 
tute, ib a ſubſtitute to a ſum 


tive, ib & 27 paſſive, ib ap- 
parent, ib $ 28 of entering 
heir, ib & 30 mutual relief of 
debts between heir and exe- 
cutor, iii. 9 25 an heir is one 
and the ſame perſon with the 
defunct; ho far all forts of 
heirs are liable, iii. 8 26 heirs 
of prelates, iii. 8 10 of ba- 
rons, ib of burgeſſes, ib heirs 
u hatſoever, iii. 10 1 of heir. 
ſhip moveables, iii. 8 10 he- 
redlitas jacens, ii. 12 15. See 
Saccelflon £ 
Heritable rights or moveable, ii. 
2 5 quoad fiſc. & relictum, ib 
quoad creditorem aut debitorem, 
ib § 10 heritage deſcends, iii. 
8 11 
Heritor, his power and juriſdic- 
tion, i. 411 his obligation 
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of money, ib §S 26 heir ac- 


— 


as to kirks, K 
See Vaſſals 
Holden and reputed married, i. 
S 
Holding of lands, ii. 4 1 2 &c 
Holograph writs, iii. 2 4 pre- 
ſcription thereof, iit. 7 12 
holograph teſtament, iii. 9 2 
Homologation, iti. 3 22 
Horning (letters of) ii. 5 23 
Huſband cannot renounce his. 
Jus mariti, 1. 6 7 muſt pay her 
debts, ib & 8 and aliment her, 
§ 10 
Hue and cry. See Sheriffs 
Hypotheque tacit, which a land- 


5 11 12 13. 


* 


lord hath of his tenants goods, 
li. 6412 ; 
I 


IDiets cannot marry, 1.6 3 
cannot make a teſtament, iii. 
95 are under tutory, i. 7 14 
Tenorantia facti & juris, iii. 1 15 
Immediate and mediate ſuperi- 
8 | 
Immemorial poſſeſſion 
lage, ii. 9 27 Eo 
Impignoration. See Pledge 
Impoſſible. - See Ob'igations 
Impotency in either ſex annuls 
marriage, i. 6 17 
Impreſtable, iii. 3 29 SE 
Improbation, direct cr indirect, 
iv. 1 4 terms therein, ib 
In commercio, things reckoned or 
not to be ſo, ii. 14 . 
Incorporeal rights, ii. 9 11 how 
tranſmiſſible, iii. 5 1 
Incumbent miniſter, 
C.C.3;, 


888 f wg 
% . gy 2 OR yr Are cons 
WY A RY III ms F — 
7 ä <= I l 


— 
7 — R 
Boo _ 


= BS 
r . — OS ER — 
e OR UI yo ann ory on Rs va ae 0 — 
. 7 * \ n * 


* ©. 
* 70 * RS > os" 4 = . 
VC abs ones Ae; 


of thir- 


ie 


Indebite folutum, iii. 1 15 
Indemnifying the guilt of 
crimes, iv. 4 27 
Infamous libels, the puniſhment 
of the author, iv. 4 12 
Infants can neither marry, i. 6 


3 nor make teſtament, iu. 9- 


1 
Infeftment a me & de me, ii. 7 
3 baſe and public, ib 
Infeftment of annualrent, ii. 5 
19 ii. 8 14 15 16 when 
clothed with poſſeſſion, ii. 7 
5 8 how extinguiſhed, ii. 8 17 
Infeftment by ſentence, ii. 9 27 
— or appriſings and adjudicati- 
ons, 11. 12 6 8 
Inhibition defined, ii. 11 1 its 
ground and extent, ib 5 2 3 
how execute, and when re- 
- iſtred, ib § 5 
Inhibition of tithes, ii. 10 19 in 
mora, ili. 5 9 
Innate inſtinct, i. 1 4 
Innovation, what it is, iii. 4 8 
not preſumed, ib 
Inqueſt, iii. 8 30. See Aſſizers 
Inſtance firſt and ſecond, iv. 31 
See Juriſdiction 
Inſtitors, how far they oblige 
their prepoſitors, iii. 3 20 
in ſolidum to be liable, 1, 7 19 
ili. 3 21 iii. 8 26 111, 9 24 
- Inſtitution of miniſters, i. 5 9 
Inſtructions to the commilſlars, 
1.5 19 
Inſtrument of premonition, ii. 
1 - rn 
— of ſaſine, it.-3 14— 17 


toni See Defgn 

Interdiction voluntary, i. 7 15 
judicial, ib their effect, ib F 16 
iii. 9 5 

Inter pretatio ci vilis & judaica, ii. 
922 

Interruption of preſcription, i iii. 
7 20 via juris & fatti, ib 

Interruption of bona fides, ii. 1 
12 

Intimation of aſſignations, iii. 5 
3 how ſupplied, ib $ 6 

—— of blank bends, 5 § 8 ju. 
dicial conveyances need not 
be intimated, ib & 7 

Intromiſſion vicious, iii. 9 23 
neceſſary, et cuſtodiæ cauſa, ib 


many vicious intromitters, ib 


Invecta et illata in a thirle, ii. 9 
26 

Inventary of a minor's eſtate 
made by the tutors and cura- 
tors, i. 7 8 

— of a teſtator's eſtate, made by 
the executors, iii. 9 16 

3 a way of acquiring, 

410 

Joint tack-duty for ſtock and 
tithes, ii. 10 18 

Joint probation in a valuation 
of tithes, ii. 10 13 

Joiature, original and addition- 
al, how infeft in it, and made 
public, i 1.7 11 


dges in general, i. 2 2 Tr” 


their qualifications, ib $ 8 11 


depute and ſubſtitute, ib 3 
— ſupreme, i. 3 1 2, 0 \ 


— of xeſignation, ü. 7 14 of — inferior, i. 4 1, Cc 


awüption, Ill. 7 20 


* 


Ju 


Judges eecleſiaſtie or eonſiſtorial, 
i. 517 18 19. See Book iv, 
Tit. 3. Criminal, i. 3 9 ma- 
ritime, ib & 11 

Juriſdiction defin'd, i. 2 2 its 
fountain, ib S 3 cumulative, 
ib §S 4 privative, ib & 5 how 
founded, ib $ 6 prorogated, 
ib § 7 ſupreme, ib § 10 in- 
ferior, ib mix'd, ib 

Jus corong, ii. 5 2 

— accreſcendi in rights and pur- 
chaſes, iii. 8 24 

in the office of exe- 
cutors, iii. 9 16 | 

- — devolutum of patronage. i. 5 
e | 


- > — 


— mariti, 1.66 7. 
— relictæ, ib & 16 
* Juſticiary, i. 3 9 
is divine res, ii. 1 4 

Jus repreſentationis in heritage 
obtains, iii. 8 9 but not in 
moveables, iii. 9 1 

— ſanguinis, iii. 8 9 iii. 9 1 

— nature, 1.1 4 gentium, ib 5 5 
civil or municipal, ib $ 6 Ro- 
man, ib & 7 canon, ib & 8 of 
Scotland, ib & 9 ſeriptum, ib 
non ſcriptum, ib & 10 

E præventionis, i. 2 4 

— guefitum fiſco in caſualty of e- 
cheat, ii. 5 35 

Juſtice deſin'd, i. 1 1 material 
juſtice in the Canon Law, i. 
1 8 is to be followed by ar- 
biters, iv. 3 9 

Juſtice- general, deputes, com- 
miſſioners of juſticiary and 
elerk, i. 3 9 . 


Juſtice of peace, i. 4 9 
K | 
K Enninga widow to her terce, 
li. 9 42 
King, his power and preroga - 
tive, 1.23 i. 3 1 . 
I 10 11.5 12 iii. 10 2 
King's eaſe in tithes ii. 10 11 
Kirk and market, iii. 8 40 


Kirk's menſal and patrimonial, 


* 1.516 
Knaveſhip in thirlage, ii. 9 17 
Kaights templar, or of St John, 


11. 10 7 


L : 
| ] at heir, iii. 1012. 
Lawborrows and contraven- 
tion thereof, iv. 130 
Law defined, i. 1 2 diviſio 
thereof, ib & 3 
Law of nature, 1. 1 4 of nati- 
ons, ib $ 5 municipal, ib & 6 
Roman, ib & 7 Canon, ib § 8 
municipal law of Scotland, ib 
9 our written law, ib un- 
written law, $ 10 declarato- 
ry, $ 11 correctory, $ 14 
favourable, & i 5 the office of 
a law, 12 how to be interpre- 
ted, S 15 | 
Law feudal, ii. 3 2 5 
Lectus ægritudinis, iii 8 40 41 
Legacy defined and explained, 
ii 9 4 legacy of what is a- 
nother's, 1% 
Legacy ſpecial, iii. 9 17 | 
Legal. See Allignation, ſce Sti- 
pend, ſee Reverſion * 
* *Leges 


—- * 
_ _ „ 


DD pays 7 Ig 
p pO iy be 8 


— ? 
— 


1 
Lad * 
> of « 


S's 


PE SEES — 1 
LH : Ct F - * 
3 n * X r — 


1 


r 
I 5 32 5.7 1 


5 
- RES 
; 


_—_ 


1 Py 
8 r 
. 2 „ 

R 
* 


2 oa 4 N wg . 2 4 A mg — 

2 be F F AAAPPFT TCC per > =ry 93-30 *EwiÞe , 9 — — ho ae Borda l a | \ \ K 
4 * * A 75 o 8 en 8 HS PRE Of. £ "a 1 1 122 LE Ef 9D! OTIS 999 — ö 
5 FT 8 1 8 9 — 2228 8 er LS lets ct LA 2 1 n 
Ye 2 AE D VO Okrroos Sat are} rb Boe dan 

- a 4 — 1 ty FI >; tam FEISS ACS - CL ; = - 


vow a" v A ay ed, 9 + Fy p . 
y # 1 1 f 2 « oF: 3 * „ 
n ene „ 3 
r N 2 
SER. l N 5 1 
en 3 * 2 
4 8 4d —— 5% 


2 . — 5 oe 
A ↄ Ä 


£6 4 
Bs. TS 
* r 
+ 1 


N 3 wel 


VA Bend 


3 


* 
— 


5 — — 
>” 


Leges burgorum, i. 1 11 
Legiſlative power, i. 3 3 
Legitim, iii. 9 6 7 
Legitimation of baſtards, i. 3 1 

See iii. 9 5 iii. 103 4 | 
Liege pouſtie, iii. 10 3. See Death» 
ded f 


Læſion. See Minority 


Looſing of arreſtment. See Ar- 


reſtment 


Libels. See Claims, ſe Sum 


mons, and Infamous 
Liable in ſolidum, iii. 8 26 pro 
rata, ib. See Tutors and Cu- 
rators, ſee inſtitor, and vicious 
Intromitters. Liable in valo- 
rem, iii. 10 2. See Heirs of 
proviſion. Liable ſecundum 
vires inuentarii, if heir, iii. 9 
37 if executor, iii. 9 14 


Liferents by conſtitution, ii. 9 


37 by reſervation, ib $ 38 
by law, ib § 40 to the end. 


See Eſcheats, ſee. Tacks, ſee. 


Infeftment 
Litigious matter, iii. 5 4 
Living child, i. 6 15 
Loan, commodatum, iii. 18 
Locatio, conductio, iii. 3 3, See 
Tacks 
Lock and bannock. See Knave- 
mip 35 
Locus pœnitentiæ, iii. 2 2 
Looſing arreſtments, iii. 6 5 
Loſs and gain among partners, 
iii. 378 9 
Lucid intervals, iii. 9 5 | 
Lucrative cauſe. See Cauſe 
— — ſucceſſor, iii. 8 37 
Lucratus ex matrimonio, 1.6 8 


* 
4 


x MM -- 

Ale appretigta, executors; 

M uy 4 8 

Male heirs, iii. 8 13 

Malicia ſupplet ætatem, i. 63 

Majority, when it begins, i. 7 13 
ii. 4 2 

Major ſucceeding to a minor, ii. 
12:4 © 

Mandate, iii. 3 11 expreſs or 
tacit, ib S 14 general or ſpe- 
cial, ib S 15 diligence of man · 
datars, ib $ 13 their power, 
ib § 15 16 17 how mandates. 
expire, ib F 13: 

Manſe of a miniſter, i. 5 12 

Marriage defin'd, i. 6 1 requi- 
ſites, ib F 3 4 who can mar- 
ry, $5 regular or ſolemn, 
clandeſtine and irregular, $ 6. 
how diſſolved, F 15. avail of 
marriage in wardholdings, ii. 
5 10 11 

Maſters of ſhips, their power to 
oblige the exercitor, ii. 3 19- 

Metium concludendi in a ſum- 
mons, iv. 1 20 

Members of the college of ju- 
ſtice, i. 2 12 ; 

Menſal kirks, i. 5 10 

Metus. See Vis 

Mills, i1..9 16 17 21 22 23 24 

Miniſters, 1. 5 9 their preſenta- 


tion, collation, conſecration, 


and inſtitution, ib their com- 
petent ſtipend, $ 11 mini— 
ſter's manſe, & 12 glebe, 8 13 
their entry to the ſtipend, & 
falling from it, $ 14 mini- 


ſter's ſtipendiary, $ 16 
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Minority, beginning and ending 
thereof, i.7 1 privilege there- 
of, ib § 11 12 3 

Minor's power in chuſing cura- 
tors, i. 7 7 their privileges 
in many divers 3 1. 7 9 
10 12 ii. 12 4 as to make 
teſtaments without curators, 
iii. 9 5 i 

Modified ſtipend, the privilege 

thereof, ii. 19 18 

Moleſtation, (a ſummons of) iv. 

"P42 | 

Monks, ii. 10 7 

Mortification of lands, ii. 4 10 

Manus mortua, ib 

Moveable rights, their difference 
from heritable, ii. 2 3 of ſuc- 
ceſſion in them, iii. o 1 &c 

Moveable heirſhip, iii. 8 10 

Multiple-poinding,ſummons, iv. 
124 | 

Multures, inſucken and outſuck- 
en, ii. 9 18 thirle multure, 
ib & 27 dry multure, ib the 
quantity of multure, how de- 
termined, $ 28 of abſtacted 
multures, $ 31 

Municipal law, i. 1 6 of Scot- 

land, ib & 9 

Murder under truſt is treaſon, 
iv. 4 6 

Mutilation, a crime, and pain 
thereof, iv. 4 12 

Mutual contraQs, iii. 3 1 

Mutual relief among cautioners, 
11. 3 27 between the heir and 
executor, Iii. 9 25 


Mutaum, or borrowing, ili. 17 


A 
G 
. 9 


. ; 


e 


NA! poſſeſſion, ii. 7 & _ 
Nanute, caupones, ſiabularvty 


Hit. 111 : 
Neceſſary intromiſſion, iii. 9 23 
Negative voice in parliament,& 
national aſſemblies, is part of 
the royal prerogative, i. 3 3 
i. 5 , ; - | CEE 
Negative voice in ſocieties, il. 3 


10 
Negligence ſupine and groſſer, iii. 
3 4 o v0» - 
Negotiorum geſtio, iii. 3 23 
Nobile officium judicis, iv. 1 14 
Nonadherence, i. 6 17 5 
Nonentry, ii. 5 17 that which 
is ſubſequent to the ward, 15 
$ 20 of nonentry in infeft- 
ment of annualrent, $ 19 
Non executa, executors, iii. 9 16 
Noviter emergens, et veniens ad no- 
tit iam, iv. 3 1 
Novodamus in charters, ii. 3 4 
Nullius res, ii. 1 10 iii. 10 1 
Nuncio aon datur referenti de offi 
cio, 111. 6 10 
Nuncupative teſtaments not ad- 
mitted by us, ili. 9 2 
S 


O 


Och of judges, i. 2 8 of tu- 


tors and curators, i. 7 3 4 5 
Oaths elicited from minors, i. 7 9 
Executors make inventary upon 

oath, iii. 9 15 | 
Oath in ſupplement, iv, 2 3 of 
calumny, ib S 4 in litem, S 5 

ſimple and qualificd, $ 6 
Qath 


Oath of a wife in ratifications, 


1.6 14 \ 
Oath in divorces, 1. 6 17 


Obligations natural and civil, 


iii. 1 3 


— ex contractu, ve! 72 iii. 1 4 


24 
— principal and acceſſory, iii. 
3 25. See Cautioncrs. 
ſubject- matter of obligati- 
ons, as things honeſt or r dif. 
honeſt, lawful or unlawful, 
poſſible or impoſſi ble, itt. 3 
28 impoſſible 4 iuitio, or 
ſimply, or ex events vel acci- 
dente. ib and & 29 
Obligations for ſums, or ad fac- 
tum preſtandum, iii 3 S 25 a 
a principal and cautioner in 
the laſt kind, conjunctly and 
ſeverally, ib of ſucii obligati- 
ons by a married woman, i. 6 
12 13 34 
. Obreption, ii. 5 43 
Occupatio, ti. 13 6 
Ocket or uſury, ii. 8 13 defin'd 
iv. 4 18 the puniſhment 
thereof, ib 
Officers of ſtate are ſupernume- 


rary lords of articles, i. 3 4 


Officials or commiſſars, i 5 18 

Officium nobile et mercenarium ju. 
dicis, iv. 114 

Officium gratuitum non d:bet ele 
damnoſum, iii. 1 12 

Order of redeeming wadſets ii 
8 7 apprilings and adjudica- 
tions, it. 12 9 

Original charters and rights, ii. 

—S 3 


1 N D E xX. 


The 


— rizhts. 


Ordinary actions, iv. 1 3 
Overſman in ſubmiſſi ions, iv. 3 8 
Overtures in parliament, i. 3 4 


P ; 
CITING de non pretends, iii 4 2 
—— de retrovendendo „ ii. 93 

— legis commilſoriæ in pig noribus, 
11. 8 13 

Parapbhernalia, 1.6 16 

Parliament, members thereof, i. 
3 2 3 how called, # or ad- 
journed, ib acts thereof, ib 

Parſon, 1.55 

Parſonage, ib 

tithes, ii. 10 5 

Partners in ſociety, iii. 3 8 

Part and pertinent, ii. 6 1 

Paſſive titles, iii. 8 35—39 ili. 
9 23 | 

Patria poteſtas, i. 7 3 4 17 23 

Patron, i. 5678 

Patronages, 15 

Patrimony of the church, ii. 10 


of the prince of Scotland, 

3 

3 Fona fide, ini. 4 5 

Penalty in actions for delicts af- 
fects not the heir, iii 8 6 

Periculum rei venditæ, iii. 3 1 &c 

Permutation, iii. 3 2 

Perſons treated of in law, i. 2 2 

— eccleſiaſtic, i. 5 1 

Perſonal actions. See Actions 

See Rights 

— warrandice. See Warrandice 

— tithes. Sse Tithes 

— ſervitudes. See Servitudes, 
pit and gallows, i. 4 11 

| Pla- 


Placitare ſuper hereditate paterna, 
1.7 11 l 

Pleas of the erown, i. 4 2 

Pledge, iii. 1 13 © 

Points of brieves of mortance- 
ſtry, ii. 9 42 Wi. 831 

Portion natural. See Legitim 

Poſſeſſion natural or civil, ii. 7 

6-11 1 911 

— per conſtitutum, ib 12 

— of thirlage immemorial, or 
for 40 years, ii. 9 27 

— pro indiviſo, ii. 9 41 

— decennalis et triennalis, iii. 7 17 

— quinquennial, iii. 7 9 

The effect of being clothed with 
poſſeſſion. See Poſſeſſion 

Poſſeſſor bone fide, ii. 1ů 122 

Poinding, iii. 6 9 Cc of plough 
goods, ib after ſunſet, 75 

—= the ground, ii. 2 611.8 14 
iv. 133 


— multiple, action of, iv. 124 


Prebends, 1. 5 6 
Prebendaries, ib 
Precarium, iii. 1 10 
Preceptio bereditatis, vi. 8 11 36 
Precepts of clare conſtat, iii. 8 32 
— of ſaſine, ii. 3 14 

— on retours, iii. 8 30 


— four conſecutive againſt a ſu- 25 
Principal ſum and annualrent, 


perior, iii. 8 34 
— for poinding, iii. 6 9 
— for arreſting, iti. 6 3 
Preces et lachrymæ, ii. 4 10 
Premonition, ii. 8 7 | 
Preparatory and prejudicial See 
Actions | 
Prepoſitors, iii. 3 20 
Prerogative royal, i. 3 1 1.5 1 
ii. 3 20 li,5 12 11,10 1 Cc 


Prerogative of the male ſex, i. 
6 7 ii. 8 5 19 

— of probation in valuing 
tithes, ii. 10 13 


Preſentation of miniſters, i. 5 8 


— of a donatar to a ſuperior of 
lands forfeited, iv. 4 8 

Preſcription, ii. 1 11 definition 
thereof, ui. 7 2 the ſeveral 
times appointed by law, ib 3 
4 &c of thirlage, ii. 9 27 res 
mere facultatis non praſcribun- 
Pur, ib 


Preſumptio juris et de jure, iii. 3 


35 iv. 29 
Preſumption againſt tutors and 
curators, i. 7 10 


35 6 
A preſumptive title in a poſſeſſi- 
on decennial and triennĩal, iii. 
717 and in acquiſition of 
ſuperadded rights, iii. 8 24 
Preventioms jus, i. 2 4 
Pre vento ter mino, a ſummons, iv. 
1 28 29 | 
Price of tithes, ii. 10 11 
Prince of Scotland, i. 4 8 
Principality, ib 


Principal and cautioner, iii. 3 


25 26 | 


1.8 10—13 


Principal meſſuage pertains to 


the eldeſt ſiſter, iii. 8 25 
Prio tempore potior jure, ii. 7 5 
uk 6&2 | 
Private knowledge ſupplies not 
intimation, iii 5 6 
Privative juriſdiction, i, 2 7 
Pri- 


ö 


"as 


I'NDE xX. 


of minors. See Minors Publication of letters of i inter. 


Privilege 


— of the members of the col 


lege of juſtice, i. 2 12 


— of a poſthume child, iii. 8 29 


Privileged actions, iv. 1 26 

— debts, i wi, 9 21 

— urits, iii. 2 5 iii. 9 2 

Privy council, i. 3 6 

— counſellors, ih 

Probation by writ, iff 2 1 iv. 
2 2 by oath, #$ 3 by wit- 
neſſes, commonly called pro- 
batio prout de jure, $ 8 joint 

probation allowed to both 
* in valuing tithes, i. 10 

. See Witneſſes 

8 of the acts of par- 
liaments of Scotland, i 1.33 
of marriage or. banns, i. 6 9 
of brieves of mortanceſtry, 
iii. 830 


Procuratory of * li. 7 


14—17 
Prodere teſtimonum, iv. 28 
Prodigals, i. 7 15 16 
* Profits violent and ordinary, ii. 
6 11 


Promiſes ſimple, iii. 2 3 a i. 3 8 


tional, iv. Fe 8 5 
P y or dominium, how ac- 
Rae! ii. 15 6 Cc annexed, 
and not property of the - 
crown, ii. 10 20 iii. 7 18 
Prorogated juriſdiction, i. 2 7 
moe the tenor, an action, iv. 


Proviſo Jominis tollit proviſionem 


_ legis, i. 6 16 
Pro- tutors, i. 710 


diction, i. 7 16 
Public and baſe infeftments. See 
Infeftments *S 
Popillarity, i. 6 3 1. T4 
Purging at the bar, an irritaney 
incurr'd, ob non ſolutum cano- 
nem, it. 5 14 
the pactum legis commi 
1 hebe, f. 8 13 ** 
— vicious intromiſſion of 
goods confirmed before in- 
tenting e ni. 9 23 


Uadrienium atile, i. 7 9 12 
1 124 
93 of judges, 1. 28 
E389 
— circumſtances in actions, 
of reduction ex capite vis aut 
metus, et ex capite frauds, iv. 
1 6 
Qualities intrinſic and extrinſic 
of an oath, iv. 2 6 7 
Quarter- ſeal, ii. 5 42 
Quorum of the lords of ſeſſion, 


of the lords of juſticiary, 


1.3 9 
of tutors and curators, i. 


* 


Lunt articuli tot libelli, iv. 1 38 


R 
R Atification by married wo- 
men, | 


i. 614 


Reſiling by parties eſpouſed, re- 


bus integris, 1. 6 3 


Provoſts in cathedrals or colle- Recalling mandates, rebus integris 


giate kirks, i. 5 6 


11.3 13 Reel 
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Real and perſonal. See Rights Relief among tutors,i. 7 19 


Receipts partial, iii, 4 4 Relocation tacite, ii. 6 7 . 
Recognition, ii. 5 5 olf tithes ſo interrupted by 
Reconvaleſcence of a ſick diſ- inhibition, ii. 10-19, ; 
| ner, iii. 8 41 Remiſſions, iv. 4 25 0 
Rettor eccleſie. See Parſon — Removing tenants, ſolemn and 
Red-hand-murder taken, i. 4 2 ſummar, ii. 6 11 ui. 12 6 
Reddendo of a charter, ii. 38 . tutors, i. 7 8 and 21 


Redeemable rights, ii. 8 2 executors, iii 9 19 1 
Redemption, and order thereof, Renouncing wadſets, ii. 8 8 vo: 
e luntary or neceſfary, ib _— 
Reduction, and grounds thereof, Renunciation to enter heir, ii. 


i. 6 14 i. 79 i. 16 12 15 
Regalia, ii. 6 1 of partnery, iii. 3 10 
Regalities, i. 4 5 Rentals, ii. 6 9 10 | 
Lords thereof, ib Rental bolls, ii. 10 14 
Regiam majeſtatem, a book of law, Rentallers, ii. 6 9 10 
44S Reparation of a miniſter's manſe, . 


Regiſtration of ſaſines, ii. 3 16 i. 5 12 | 
of reverſionsandeiksthere- Repledgiation competent to lords 

to, ii. 8 6 of regalities, i. 4 6 | j 
—— of inhibitions, ii. 115 Repreſentation competent to 
Regiſtred bonds. See Deereets ſucceſſion in heritage, iii. 8 9 
Regiſter for ſafines gencral and not fo in moveables, iii. 9 1 1 


particular, ii. 3 16 Re probator, a ſummons, iv. 17 
—— for inhibitions, ii. 10 5 Reputed and holden to ba mar- 
Regiſtration, a ſummons, iv. 1 Tried, 1.6 6 f 9 42 | 


PE : Requifition of money. ſecured 
Regreſs and recourſe upon evic- | bciitably, ii. 2 6 7 8 when | 
tion of excambed lands, ii. 3 paſſed from, ii. 8 10 
IS | Res ſua nemini ſervit, ii. 9 32 
Regular and ſolemn. See Mar- Res in commercio. See Diviſion 


riage Reſignation ad remanentiam, ii. 7 
Rei vindicatio, iv. 12 14 | 
Relaxation, ii. 5 25 —— j; favorem, ib S 15 
Relief due to a ſuperior for en- Reſolutive and irritant. See 
tering a vaſſal, ii 5 21 22 Chas EY. 
— mutual among cautioners, iii. Reſtitution of minors leſed, i. 7 
>>. 3.27 | a 9 12 


— mutual between heir and ex- — in vicious intromiſſion, Iii. 8 
ecutor, ii. 9g 25 | 36 D d Re- 


— 


ä 
n - 


f 


N. 4.27 
— ex jaſtitia, ib | 
Retenta poſſeſſis by a rebel, after 
. gifting his eſchear, ii. 5 38 
of a debitor, after aſſigning 
His moveables to a creditor, 
iii. 69 | 
Retour, 
Retoured duty, 5 
Returning of feus to the ſuperi- 
or, iii. 5 14 39. See Recogni- 
tion | 
Reverſions, ii. 8 3— 6 ii. 12 
5 legal and conventional ib. 


apart, and in the boſom of 


the wadſet, ib of eiks to re- 
verſions, $ 6, Sec Regiſtra 


tion 


Revocation by minors leſed. See 


Reſtitution | 
—— of donations inter virum et 
uxsrem, i. 6 13 14 tacit or 
expreſs, ib 
— of mandates, by a man- 
dant, iii. 3 13 
Right, or jus ad rem, is given to 
mĩniſters by preſentation, and 
jus in re by inſtitution, i. 5 


9 5 

— real and perſonal, ii. 2 5 ii. 
8 5 fi. 911 | 

— incorporeal, ii. 9 11 

— indiviſible, ii. 8 25 

— original, 11. 3 3 

— by progreſs, i 


L voluntary, 15. See Renunci- 


ation and Redemption 


—— neceſſary, ib 


— principal and original, ii. 2 6 
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Reffitution of a traitor ex gratia, 
— principal and original, ii. 2 6 


— debateable, or matter of ar- 
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"Nay 


Right erer enen: and acceſſ;- 
= 


— rent and acceſſ⸗ 
er | ary, 


— ſimulate and true, ii. 5 38 
ii. 7 11 yo 

— interveening appriſings, be- 
tween an infeftment of an- 
nualrent, and the appriſing of 
a heritable bond, ii. 8 16 


bitration, iv. 3 8. See Rever- 
ſion, and title Prefumptive 
Riots, i. 4 3 their kinds, ib 
Rouming. See Souming 
Rovp. See Sale of hands 
Roy al prerogative. See Preroga- 
tive 
Royal burgh, i. 4 4 
Roman law, i. 17 its authori- 
ty in Scotland, 15 
Rubric of a ſtatutory law, i. 1 
3 
Rural. See Servitude 


| 8 | 
Eafin, 11. 3 14 on a pre 
8 of ſeaſin, ib bs IF 
—— propriis manibus, ib 
— by haſp and ſtaple, iii. 8 33 
Salaries not due to tutors or cu- 
rators 
— given by the king are not 
arrcſtable, iii. 6 8 
Sale and roup of lands, ii. 12 
21 
Salmon fiſhing, ii. 6 3 
Satisfaction of a debt via fafliby 
intromiſſion, ii, 8 17 iii. 4 2 
| Seals 


"CS X 


Seals, privy, great and quarter 
ſeals, ii. 5 41 42 43 

Securities. Se Rights 

tences, and their execution, 


rv 


. 
Service of heir, iii. 8 30 gene- 
ral or ſpecial, 5 31 | 
Servitium debitum ſeu militare, ii. 
4 

Servitudes, ii. 9 2 etc 

—— perſonal, ib § 34 35 et 
— real, ib S 3 | 
— rural, $ 4 | 

- ur ban, Hs 6 etc 

— how conſtituted, & 11 19 

etc x | 

Seſſion, i. 3 7 a court 


Sheriffs their juriſdiction, i. 4 2 


3 get 
Sheriff in that part, ii. 12 2 il, 
8 34 
Sheriff's fee, ii. 12 10 
Shipmaſters, 
Signatures, 
Signet. See Seals 
Simulate. See Rights 
Sine quo non, in a nomination of, 
tutors, 1 7 6 | 
W ſucceſſors. See Succel- 
or 
Singuli in Solidum. See Tutors 
andVicious intromitters 
Sleeping of proceſs, iv. 1 35 
Society conjugal. See Marriage 
Vor partnery, iii. 3 7 8 9 diſſo- 
lution thereof, $ 10 
Solemn. See Marriage, See 


Writs 


7 


37 
Is of mills and multures, 


Spuilzie, iii 7 6 iv. 134 
Staff and baſton. See Symbols 
Statutory part of a law, i. 1 12 
— Treaſon. See Treaſon 
Sterility, the effect of it in tacks, 
in. 45 


Stewart, 1.4 7 : 


Stewartry, ibid. 

Stipend competent and legal, i. 
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— modified, ii. 10 18 

— terms. of payment thereof, 
1. 5 14 8 

— for payment thereof there is 
an hypotheque on the tithes, 
i. 10 18 

Stipendiary miniſter, i. 5 10 


Subaltern and ſupervenient. See 


Rights 
Submiſſions, iv. 3 8 
Subreption. See Obreption 


Subſtitute. SeeJudges. See Heirs 


Subicription in compt-books, iii, 


1 
Subſidiary. See Action | 
Subtacks, ſubtackſman, ſubte- 

nant. See Tacks | 
Subvaſſal See Vaſſal 
Succeſſion, iii. 8 1, Cc. 
Suecceſſion in heritage, ibid, & 

Gc. See Heir 2 v3 


— lineal,$ 4 ” 


# 


Sortiri forwn, Ne. es furl. 
diction | SY 

Souming and rouming, ii. 9 13 

Spiriragity of — - 
tithes, Hi. 10 9 158 £278 

Spon ſalia, i 6 3 

— de futuro, ibid. 


Summons. 


Succeſſion 8 S7 
—aſtendant, S8 


Ein moveables, iii. 9 1, Cc. 


See Teſtament 
n ſingular, ii. 71 
— titulo lucrati vo, iii. 8 37 
See Improbat ion, 
reduction, error, exhibition, 

tenor, tranſumpt, poinding, 
multiple, transferring, regi- 
ſtration, term prevents, law- 
borrows 


Summons, its parts and nature, 


iv. 1 18 Moleſtation, poind- 
ing, ſpuilzie, wakening, forth- 
coming, arreſtment; of ſome 

.. fammonſes, which begin with 

Our will is, before a narrative, 
20.43 22 +: 

Supenority, and caſualtiesthere- 
„ 

Superiors n ade; ii 3 2 

—— mediate, 71d 

Supplementory letters, i. 6 11 

dei, iv. 2 3 

Supporting a ſick diſponer in his 
goingto kirk and market, Lt, 
84 

Suſpenſion of a charge to pay, 

Cc. iv. 3 2 2, Ke. 

Symbols uſed in 
lands, ii. 19 

uſed in reſignations, ii. - 


tradition of 


16 


— in annualrents of money, 


ii. 8 15 
— of victual, 6. 
in ſeaſin of mills, ii. 9 16 
in ſeaſin of burgage tene- 


ments, ili. 8 33 


yp 
Acks defined, ii. 656 
> requiſites thereof, ibid. the 
effect of their being clothed 
uith poſſeſſion, bir liferent 
tacks, * $ 7 written or ver- 
bal, $ 9 ſubtacks, $ 8. See 
Relocation, Hypotheque 
Tailzies, and rules concerning 
them, iii. 8 15 16, &c, 
Taxtward, See Ward 
Temple lands, ii. 10 7 
Templars, ibid. \ 
Tenement dominant, ii. 96 13 
— ſervient, ibid. 
— contiguous, 11, 3 17 
— diſcontiguous, ibid. 
Tenendes of a charter, ii, 37 
Tenants. See Tacks 


Tenor, or ſummons for proving 


the tenor of a writing, iv. 1 
14 

Terce of widows, ii. 9 41 

Terms (or time) given for ſatiſ. 
fying the production in im- 
probations, i w. 14 

— in paying liferents, ii. 9 46 
legal, "ibid. conventional, ibid. 

— of ſtipends, i. 5 14 

Teſtaments, iii. 9 2 3 

— in writ, ibid. 

_ bolograph, ibid. 

--- nuncupative, ibid. 

Teſtimonial of the great ſeal, 
See Seal 


Teinds, ii. 10 1, &c. 


—— perſonal, ibid. S 4 

—. predial, ibid. 

--- parſonage, great, or garbals, 
$5 
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foal, | 


| Titu 
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. ſcription, Valuation and fale 
of tithes” 

Things. Sce Res, of diviſion 
thereof 


— inter regalia. See Reg alia 


n defined, ii. 9 15 how 
ituted, with the ſeveral 

\ kinds of it, ibid. § 18--30 

Tholing fire and water, how in- 
terpreted, ibid. & 26 

Its active of purſuers. See 
Summons 

— colourable for in rromiſſion ; 

i. 8 36 

reſumptive, ii tit. 7 9 & 17 
of dthes i. 5 . 10 
11 

Fradition or delivery, ! iii. 19 


—— real and ſymbolical, See 
Symbols 
Traditione transferuntur rerum do- 


minia. See Tradition 

Transferring a ſummons, iv. 1 

25 & 26 

Tranſmiſſion of rights and feus, 
H.7 1 Ke 

voluntary, ibid. 

— neceſlary, ibid. See Ap- 

2% 

— univerſal, ü. 7 1 ili. 8 1 

— ſingular, i it. 7 1 &c. 

Tranſlation or tranſportation of 
churchmen, 1. 5 1 8 

Tranſumpt, a ſummons of, iv. 
1 

Tutor nominate, or teſtamen- 
tar, i. 7 & 3 

in law, 9 4 


5 ; Tutor dative, 8 7 
Teles Vicarage, 2 SeoPins 


——— cannot purſue till they 


* 


—— ſine quo non, ibid. 


count, $ 10 = 
———— cannot ſell the minor's: 1 
lands without a decreet, $ 18 ; 
— liable ſinguli in ſolidum, 
and for omiſſions, & 19 | 
have no . $$ 
—— datur perſonæ, ibid. and 
acts with the pupil, ih. but 
cannot be auffor in rem fſuam; _ 
$ 18. See Curator EST 
5 V. U. M. 
V Acant ſtipends, i. 5 8 © mh 
Wadſets, ii. 8 3- „ 
proper, 2b. S 12 
improper, S 12 
Wakeningſleeping procelſes,i iii. 
7 13 iv. 135 
Valuation of lands in a retour. 
Ses Extent 
Valuation and ſale of tithes, it. 
10 11--20 | 
Ward, 11. 4 29 ii. 5 4—7 
Holding, and caſua. 
lities ariſing from it, ib. 
ends in women at 14 
years, § 3 
Ward upon ward, or 
black ward, S 4 
Ward-tax, ibid. f 
Warning tenants, ii. 6 11. See 
Removing | 
Warrandice, and the ſeveral 
kinds of it, 11. 3 9--13 
Vaſſals and ſubvaſſals, ii. 3 2 
Watching and Gs. Ses 


Burghs | 
E e Peuliti⸗ 


eee 
5 Ivete . . 
3 
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3 m. 3 12 Witneſſes neceſſary, iv. 4 23 
Vendition. See Tutors. See Va- Wives or married women, i. 


>, © vation and ſale of tithes 6 6 

EE Verbal tacks. See Tacks — their ſhare in a moyeables, 15 

3 Promiſes. See pro- $ 16 hi 9 6. See Parapher-- "y 
; | miſes. See Teltaments nalia * 002 1 
Valid, iv. 424 D are alimented by their huſ- 55 


Via fatti, ſatisfaction of obliga- _ i. 6 10 
tions, iii. 43 | - fub tutela mariti, & f r 
Vicars ad * or Gimple i i. cannot oblige their 
I 5 5 perpetual, zþ. - perſons ftante matrimonts, & 12 
L Vigarage tithes. See Teinds mw———= can reduce and re- 
Will of a ſummons, iv. 121 22 voke, $14 
Wilful deſertion a cauſe of di- can make teſtaments 


= vorce, 1617 111. 9 5 $ 
1 e Paßlica, iv. 4 26 nion of diſcontigue tenements 7 
5 privata, ibid can be tranſmitted, ii. 3 20 #4 
$ Violent profits, ii. 6 11 pre- Writs, and their ſolemnities, 
7 ſcription therein, iii. 7 6 ii, 2 2 & 4 ili. 929 : 
I Vis & metus, a cauſe of reducti- of importance, iii. 2 
tion, i. 6 14 iv. 16 4. See Rights | 
Vicious intromiſſi ion, a paſſive Written law. See Law 
of tle, 1.023 :- * has no warrant, iii. 9 
CES how purgeable, and when 
not, ibid. Uſus Full, ii. 9 3 5 7 
3 intromitters liable each Uſe, ib. 36 4 
in ſolidum, ibid. S 24 Uſury. Sce Ocker 
Vitium reale, iii. 7 5 
Witneſſes, iv. 2 8 I. | : 
habile, ib. Ear and day allowed to re- 
— inhabile, ib. when allowed, 1 lax perſons denounced to 
iv. 423 the horn, and regiſtred, ii. 5 
uli roneous, iv. 2 5 25 & 28 
w—— WOMEN, 16 .--- given to apparent heirs, in F 
— infamous, ib which they deliberate, 1 1 
L— within degrees n. they'll enter, iii. 8 28 
den, ib — to ſerve tutor in law, i. 
— domeſtic, ib : 7 


——giving partial counſel, ib given to majors ſucceed- | 
1 odiderunt teſtimani- ing — to Kits Th 
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ſings, fi. 12 4 


=== after date of the firſt m- funct's houſe and a 


| plete bnd . other appri- 


ſings come in Pari Palſu, 15 * after a de funct's deceaſc, 


11 3 17 


— the duration of ſubmiſſt ons 


7% die, iv. 3 9 
— of verbal tacks, ii. 6 5 


without hazard de: de 3 


1. 9 23 


his heir can do no deed for 
year, in prejudice-of the pre- 
deceſſor's creditors, Ad 24. 
Parl. 1661 


der this ſpace, a ag FAR 5. the heir mult enter infra 


not inliſted in, ſleepet h. iv, 1 


but relict and children may 


annum deliberandi, cum 1 
cio 8 debe, and make u 
the inventaries, lit. 8 3 o. 
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